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take a fourth share amongst them, others that the eldest son 
takes this fourth, while Moung Tet Too is clear that the 
mother keeps all until her death. One Native Judge ot 
long experience had never had such a case before him : 
another had, but only once. A third venerable Judge, on 
being consulted as to the meaning of texts, compared 
himself to a man wakening in a dream of times gone-by. 
Several who insist that by strict law a man may divorce his 
wife, or a wife her husband without any cause whatever, 
have stated that they never themselves had occasion to pass 
any such decree. All the many Native Judges whom I have 
consulted, whether they held that opinion or not, are united 
in saying that where one party absolutely objects to a 
divorce and refuses to ratify or acquiesce in an abandon- 
ment, the only possible way of effecting a divorce is by suit 
and decf-ce in a Civil Court. But some have stated the rule 
at first as if the fiat ot the divorcing party were sufficient, and 
then have limited their meaning and stated that such fiat of 
the party or award of elderly persons had no efficacy in itself. 
The difference of statement is something like what foreigners 
might make about t-he EngUsh law, in asserting from 
observation of the fact that many injured wives suffered 
desertion and adultery without complaint, that the English 
law empowered the husband to commit such wrongs, or 
from knowing the effect, not the cause of judicial separation, 
that he has a right to injure her provided he satisfies his 
wife with a separate establishment. These confusions 
result partly from the vagueness of the Menu Kyay and the 
universal ignorance of the Hindu codes, but chiefly from 
the prevalent practice of compromise. 

2. It is plain that some rules of interpretation are 
required in construing old books of Burmese law, especially 
as we have no reports of judicial decisions. The Dhamma- 
thats show very clearly that the writers were avowedly and 
strongly influenced by notions, however derived, of what 
was reasonable and equitable. I would therefore suggest 
that some of our own rules of interpretation may fairly be 
applied, such as " the established rule of construction that 
" general words and phrases, however wide and compre- 
" hensive in their literal sense, must be construed as bearing 
"only on the immediate object of the Act, and as not 
" altering the general policy of the law, unless, of course, 
"no reasonable sense can be applied to them consistently 
" with the intention of preserving that policy untouched " 
(Maxwell on Statutes, Chapter 3V Injustice and absurdity, 
the impairing of obligations and allowing advantage to the 
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wrong-doer, must' also be avoided. The reasons given in 
the Uhammathats for the rules propounded, some of which 
look like judicial decisions, confirm this view. A foreigner 
reading the statute mentioned by Lord Hale, which, 
imposed fines " at the King's pleasure," would infer that the 
King of England might impose fines at his mere caprice. 
But on consulting a lawyer he would be told that the King 
is bound by the interpretation of the Judges, who have ruled 
that the phrase really means that the King's power was to 
be exercised in his Courts and by his Justices. Another" 
principle of criticism is that the real meaning of the 
Burmese must be ascertained by reference to the Pali Text, 
-which again may require elucidation from the Sanskrit 
originals of Hindu law. 

3. The Menu Kyay appears to me fuller than most 
of the Dhammathats. But ii^lhe present dearth of learning, 
it is as difficult to appraise its authority as to determine its 
age or the name of the author. Moung Tet Too, aftef 
instituting inquiries at Mandalay, discovered no clue to 
these secrets. Dr. Richardson mentions none. No Pali 
edition is known, ai d it is probably a compilation made 
from other Dhammathats. Several Burman Judges have 
spoken to me of the Manoo IVoitnana, the Manou Thara 
Slrd'C AJyeetij and the Manoo Thdya Paka Thani as being 
authorities superior to the Menu Kyay. It is certain that 
the elucidation of the last will be aided by a study of the 
others ; and as I am supplying copies of the Woniiana 
to every Court in the province, I have devoted some time 
from my judicial duties to the translation into English of 
parts of Moung Tet Too's edition. It is stated by Colonel 
Browne to have been compiled from older editions by the 
learned nobleman Wonna Dhamma Kyaw Deng in A.D. 
1772, the same who in 1770 had finished the Shwe Myeen. 
He was Prime Minister at Ava in the reign of King Tsheng- 
bhoo-sheng, a son of the great Alompra. ••■t 

4. The Woniiana in Moutig Tet Too's edition gives 
a clearer and more compendious view of the law of marriage 
than the Menu Kyay affords. In the latter we must refer 
to portions of Books 5, 6, and 12: in this Wonnana the 
scattered provisions ha\ e been placed in two chapters, one 
on marriage, the other on divorce, and these are th^ 
chapters I now present to the English Judges. In my 
commentaries I draw attention to the corresponding parts 
of the Menu Kyay and to judicial decisions. In obscure 
passages I have here and there referred to the Shwe My^ift 
or got Dr. Forchham'mer to^ examine the palm>leaf 
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manuscript of the Wogaru in .his possession. Words used 
to help the sense are italicised or placed in parentheses 
The tr^anslations were made by my interpreter, Mr. Minus^ 
who was aided by Moung San, a Burman clerk. The sense 
was ascertained in consultation with ancient Judges liker 

00 Wike, the well known Htee Taga of Pegu, and 
Moung Htine of Prome ; and the English of the more 
important parts has been revised by myself, \Aith arv 
endeavour to follow the Burmese closely while making the 
meaning apparent; and inimany instances citing the parallel 
Hindu text. But some knowledge of Buimese is almost 
essential to a fair understanding of the meaning, and I 
presume that the reader knows something of that language. 

5. The reader will, I believe, be struck with the 
precision of the Minister Kyaw Deng. The cases are stated 
with abrupt clearness ; some seem to have been actual suits ; 
and the reasons of decision often given, elsewhere plainly 
implied, are similar to those that govern our own Courts. 
A. man. must not get .advantage from his own fraud. 
A minor rnust get relief against surprise or mistake. A 
voidable marriage shall not be annulled after consummation 
except for good reasons. A husband is bound to look after 
his own honour. The wrongs., entitling to divorce are 
specifically stated, while the minpr causes of quarrel between 
married couples are carefully distinguished as matters to be 
settled in the domestic forum by tact, good temper, and 
submission to a plain conjugal morality based on religious 
sanctions. Like the other Dhammathats, this one sets forth 
with brevity but clearness the moral obhgations which are^ 
implied in the lawful union of the Sexes. This fact is 
brought out the more clearly when we compare the 
compendious statements of the Wonnana with the ampler 
descriptions and longer arguments of the Menu Kyay .The 
best way of studying the Menu Kyay. seems to be 
by treating the Wonnana as a guide.. At the same time 

1 have quoted at length some fervent applications of the 
solemnest dogmas of Buddhism to married life. Even were 
they not inibedded in the law, they would be -relevant to 
the present- subject. We all admit that , the maxims of 
St. Paul, .'^Husbands, love your wives, wives, obey your 
husbands," do in countless ways affect the^ millions of 
Christendom who are governed by laws of which Christia- 
nity is one of the., bases; and it Seems lb me a wrong 
prmciple of criticism to assunfie that any civilized nation 
governed by such jurists as Kyaw Deng would be guided in 
matti^rs pf the sexes by the dry dictateis of artififciallaws. 
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or by mere theological dogmas and not by amestablis^hejd mora-, 
iity to which civil laws are merely ancillary. Th'is is a point 
I would press upon foreign Judges ; and I deeply rfegret my 
own incapacity to state the hterature by which I suspect many 
of the allusions should be explained, and from which, perhaps, 
the finished literary portraits of the seven kinds of wives and 
the solemn religious injunctions of the Menii Kyay are taken 
in whole or part. Without a considerable knowledge of the 
ancient ideas of a people, foreigners are apt to make mistakes 
about their family customs : any estimate of tiie English, for 
instance, would be bad without a knowledge of the Bible : to 
Tirderstand the Dhammathals^ we must refer to the Hindu 
Manu and the Buddhist sacred canon. The Courts Of the 
•country, too, have amplie means of getting at decisions passed 
by Burman Judges : some of these, collected at random 
on my last inspection tour, I have printed in art appendix, 
as also a translation of the chapters on marriage and divorce 
in the Wini Tsaya Paha Thani Dhammathat. I would fain 
•express a hope that the art of translating law books, lost 
apparently for the last 35 years, will be followed by others 
having mOre time at their disposal and a better acquaint- 
ance with the language, the literature, and the custom. 
Men with these attainments will some day perhaps find 
out why the Wonnona affirms more completely than the 
Menu Kyay the control of parents over the betrothals of 
children, and why the latter contains the procedure by eloping 
three ti mes, incidents on which, with other things, the Wagaru 
and the Wonnana are silent. Competent scholars ought 
without difficulty to ascertain the relative ages of the 
Dhammatliats, and the reason why Books 5 and 12 of the 
Menu Kyay contain with variations much of the same 
matter. It is likely enough. that different rules were pror 
jpounded to suit the changing times or the peculiar circum- 
stances of different parts of the country ; as among ourselves 
a lately acquired province or a region of wild tribes is 
treated differently to the older territories. We need not 
"be surprised at finding several schools of law or rules 
'diverging under the influence of religion oi philosophy as 
in India and Roi^e We know well enough the effect of 
■conquest on the old law by long experience in the Indian 
Empire and from both English and Roman history. But 
isince. Dr. Richardson's days a generation has passed away 
without leaving much deposit of learning and research, and 
■we are in a worse position for' understanding the effect 
of Alompra's conquest of the Talaings: '' If, however, we can 
^et the manuscript of the JFa^arw Dhammathat translated 
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and edited, we may even mw be able to find out some- 
thing : and in such inquiries the account of the customs ol 
the Chin tribe, compiled by the Sitkeh of Myaydeh,- 
Moung Tet Byu, might be useful. To stimulate inquiry, I 
have offered a prize of Rs. 1,000, to be adjudged by my 
colleagues in the Educational Syndicate of British Burnia„ 
for the best essav explanatory of the rise and progress of the 
Buddhist law. The time has come for a change like the 
Revival of Letters: once a general interest is awakened- 
light will pour in from different directions, and some day 
we may have translations from the Pali editions, without 
which the Burmese Dhamraathats will never be nghily 
understood. I am G>nvinfCTed that the Pali scholar ou|ht to' 
have preceded the Judge.'^^ <^Pyetending to no such learning, 
I have printed the chaptefi'-Oh marriage and divorce with a. 
view to aid the Courts of this province to understand the- 
general ideas of the Burmese, and the influence of Ihe Hindtt 
law on Turanian customs Those who have sneered at 
them as barbarous will, I believe, be astonished at the 
excellence ot the rules and the soundness of the reasons 
cited in the texts. I add that these subjects are not anti- 
quarian, but are matter for all the Courts, as even the most 
youthful Myo-oke has a matrimonial jurisdiction which, if 
unregulated by defined principles, might unsettle the whole 
frame of society. They are not yet defined. Just as a 
judgment of my own on inheritance displays the unsettled 
state of that part of Buddhist law at present, so do the 
doubts entertained by Quinton J. on the question of ex-pat te- 
divorce become very apparent in his judgments appended. 
It is clear that he waited for authorities before declaring the 
law, and as Mr. Sandford promoted the copying of the 
palm-leaf and the printing of the copies, so I continue the 
work by offering a translation to my colleagues in the 
administration of justice. 

Rangoon : ^ jOhn JARDINE, 

The 12th December 1882. J Judicial Commissioner^ 



Since writing this Preface I liave submitted tlie proofs of the transla- 
tions to Dr. E. Forchhammer, the learned Professor of Pali. I have embodied his 
corrections and explanations in the form of remarks, which I am persuaded will be 
as interesting to ordinary Biirmans as acceptable to European scholars. Thev- 
explain some of the connections between the Bnrman and Indian laws the- 
allusions to earher literature, the meaning of the Pali originals of the Burmese 
texts, and the force of the words used to denote abandonment, separation and" 
divorce. This learmng has hither to been beyond the reach „f the Judges wheiher 
European or Burmese. Dr. Forchhanimcr's Introduct-.ry remarks a7e I believe: 
the first attempt at a histoneaH account of the development 6( the law of Burma 
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Introductory Remarks by Dr. E. Forchhammer, 
Professor of Pali. 

The caitari ariyasaccani, or " the four great truths, " 
are the four theses upon which the whole doctrine of 
Buddha is based ; they are, briefly expressed, dukkham, 
samudayo nirodho, and wfl^^o, or " suffering, the cause of 
suffering, the cessation of suffering, the path leading to the 
cessation of sufiferingi " 

The existence of every sentient being, the aggregate of 
form, sensation, perception, discrimination, conscid usness, 
is one of misery. Existence is the necessary result of an 
antecedent cause : " from error springs karma, from karma 
" springs consciousness, from consciousness springs the 
" organized being, froni the organized being springs the six 
" organs of sense, from the six organs of sense springs 
" contact, from contact springs sensation, from sensation 
" springs desire, from desire springs attachment, from 
" attachment springs birth, from birth springs decay and 
" death, sorrow, lamentation, pain, grief, and despair. " 
Existence therefore is the result of ignorance of the truth, 
and especially of the " four great truths. " By human 
desire {taiihii) continued existence is produced ; cessation 
of suffering (i.e., existence) is effected by the destruction of 
the five khandas (form, sensation, perception, discrimiha- 
tion, con-sciousness) and the exercise of the eight angas — 
"right views, right thoughts, right speech, right actiotis, 
" right living, right exertion, right recollection, right 
"meditation," by which the extinction of human passion 
may be obtained. Destruction of human passion leads to 
the "four paths," or "four stages of sanctification 
"leading to Nirvana, and- without which Nirvana cannot be 
"attained." 

According to Manu, marriage is one of the ten sacra- 
ments necessary for regeneration of men of the twice-born 
classes, and the only sacrament fbr women and sudras ; 
one must have a son to save him from a place of torment 
called " put, " and marriage, as the primary means to that 
end, becomes a religious necessity. If a Brahman have not 
read the Veda, if he have not begotten a son, and if he 
have not performed sacrifices, yet shall aim at final 
beaiilitude, he shall sink to a place of degradation. 

The founder of Buddhism regards birth as the result of 
desire and attachment, arising from error and ending in 
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misery. To suppress desire, lust, he enjoins upon all sentient 
beings ; their progress towards Nirvana is thereby hastened 
and the pain of birth and misery of existence spared to 
others. '^'A-bandon the different kinds of desire (founded 
" on) child, wife, father, mother, wealth, corn, relations, and 
"waiader lonely, like, the rhinoceros; . Let aii wise man, 
"having discovered that such is att9.chment, that there is 
" in it but little happiness, that it is but insipid, that it is 
" mere affection, that it is,a fish-hook, .vi^alk, alone like a 
'• rhinoceros." — {Khaggavisqnd Sutta.) . 

" He who has children grieves on account of the child- 
^' ren ; he who has cattle, grieyes likewise on account of the 
." cattle ; he who has no o^bjects of desire, does not indeed 
^' grieve ; thus said Bhagava (Budda). " — Daiiiu Sut.'a, 17. 

A wise man should avoid married life as it it were a 
burning pit of Uve coals. " — Dhammika Sutta. 

" If any one avoids the pleasures of the senses as (one 
would! " crush the head of a snake with the foot, thatvvise 
"man overcomes the dart of sorrow in , this world." — 
Rama Sulta, 3. 

Whether we look at the private life of Gautama, or at 
his system of ethics or philosophy, or at the tenour of his 
discourses to the laity, we fail to discover traits which 
would allow the inference of Gautama intending to justify 
marriage as a sacrament or as a status. , Qpmpelled to 
recognise the then existing condition of society, he 
pronounces a goodwife a blessing (mangala sutta), inveighs 
against adultery, but persistently discourages the state of 
" householder " and the contracting of family attachments 
of any kind. He has iratmd no laws for the state of 
marriage. Buddhist law exists only for the Buddhist 
prieslh dd and does not affect any other social status ; the 
rules and regulations contained in the Vinayapital^am, or 
Code of Monastic Discipline, tend towards a rigid social 
disconnection and emanciptiou from secular legislation and 
influence. In his lay-discourses he raises the woman to a 
high-er position by according her, provided she has aban- 
doned this world of desire and passion, the right to enter 
the " paths " which excludes rnarriage or the enjovment of 
sexualintercourse. Gautama did not elevate the 'position 
of the loife, but-th^t of thtiwoman, by enfranchising her from 
the perpetual tutelage to -which she was condemned by the 
Hmdu law, and by ^ftciug her destiny in her own hands 
dependent on her. ^8j*^ sirldividual exertion and power to 
balance her merit ^a^dPdSiS^rit against' the reckoning in th^^ 
next existence; '-','' u-.-: . ^ . s m luc 
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Strictly speaking, there iS riO Buddhist law of marriage.' 
Ciautama treats of the duties; of the grounds and obligations, 
•of Jaymen from a general an^'ethifc point of view. - Marriage 
law and marriage customs, prevalent among the various 
nations and tribes who have einbraced Buddhism, have not 
materially altei"ed through its' introduction- ; they are-indige- 
nbus and peculiar to the Buddhists, Tartars, Thibetans, Lat)s, 
Burmese,-and Sinhalese. With some nations the introduction 
of Buddhism has effected unimportant changes, such as the 
discontinuance of the slaughter of animals at the wedding. 
' The positive la\vs contained in the- Burmese- law books 
regulating marriage, divorce, separation, abandonment, and 
division of property can nearly all be traced to the earliest law 
books of Hinduic India. Burmese law appears not to have 
been influenced by the more modern schools of Benares, 
Mithila; Bengal, Dravida, artd Maharashtra"; it has a develop- 
ment and history of its own, blit is based upon the ancient 
codes of Manu and Yajnavalkya. 

Whatever notions the Burmans' may have as to thei 
antiquity of their Dhammathats, which they ascribe to 
Manu, investigations into the history of the Burmans and 
their literature leavd but little doubt that the Burmese 
tongue was not reduced, to writing prior to Anawratha's 
conquest (10th century A.D.) of the Taking dominions, 
and that they possessed no written books in their own 
idiom before this event took place. 

Buddhism had no connected history and no firm footing 
in Burma till Anawratha and his successors, in conjunction 
with the Talaing kings of the 14th and 15th centuries, 
exerted their power in behalf of Buddhism and helped it to 
a decided and lasting predominance over Brahmanism. 
Biirmese and Palaing histories mention the great learning 
in the Vedas, astronomy, and medicine of Seve'ral kings of 
the early dynasties ruling in Prohie and Pugan ; but from 
these remote periods' no other -literary testiindnies have 
come down to us than a few inscriptions in Sanskrit written 
with Nagari (and not with Burmese) characters and a 
number of Sanskrit derivations, chiefly astronomical terms, 
in the Burmese idiorn. As l^indu colonies are known to 
have clustered at very remote periods round tlie capitals of 
Burmese kingd, and as Brahmans always possessed a great 
influence at Burmese Courts, the- possibility need not be 
excluded of Hiridu Dhammathaits having been known or 
even compiled at the Courts of ancient Kings of Prome 
and perhaps also Pugan. If this has been tlie care, they 
must have' been composed in' Sanskrit for the use of the 
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Court only ; but as no trace of such wprk has as yet been 

i discovered, the age of the Burmese latv-hterature, fells 

within the last eight hundred years, beginning with the 

establishment of Buddhism at Pugan in the 11th century, 

the reducing of the Burmese idiom by means of the 

Talaing alphabet, and the translation into Burmese of the 

holy scriptures, and probably also law-book, from '* the five 

elephant loads of Talaing literature," which Anawratha took 

from Thatone, the capital of the conquered Muns, In the 

15th century a brisk intercourse arose betvveen the Burmese 

and Sinhaftese religious communities ; the Buddhist literature 

of the sacred island superseded the Talaing-Pali literature^ 

*' and the national vanity of the Burmans of course prevents 

"them from acknowledging their indebtedness to the 

"conquered race, the Talaings." The Sinhalese, however, 

possess no law-books corresponding to the Burmese 

j Dhammathats, and we must therefore, in the first instance, 

I look to the Talaings to obtain a clue as to the origin of tiie 

Burmese law-books in the form we at present possess them. 

The authenticated history of the Talaings begins with 

the 13th century before Christ, when Sona and Uttara, two 

Buddhist missionaries, landed at Golanagara, a settlement 

of the Gangetic Gandas (the Gaurs) on the shores of 

Suvannabhummi, which comprised the coast from the 

Sittoung river to the Strait. The oldest Talaitjg inscriptions 

date back to the 4th century A.D., and the lythic characters 

are almost identical with the Dravidian-Vengi alphabet of 

the same period. In the 5th centurv A,D., Budhaghosha, 

the great commentator of the Buddhist holy scriptures, 

brought complete copies of the Pitakat and the commentaries, 

and also Hindu law books, from Ceylon and India to 

Ramaniia, the country of the Talaings. In the 8th and 9th 

centuries Buddhism was almost suppressed by the Kings of 

Pegu, who were zealous Brahmans. In the 10th and 11th 

centuries the Burmans conquered the Talaing dominions ; 

in the 13th, 14th, and 15th centuries the Muns again gained 

independpnce, and Buddhism and Talaing literature 

< Tu'^vfi' ^^ *^^ ^^''^^ °^ ^^^ 15th and the beginning of 
the 16th centuries a Talaing hero, Budhaghosha, acquired 
great fame as a jurist ; he was called to the Courts of Pugan 
and the King of Siam to settle difificult law disputes. With 
him begms the authenticated history of Burmese Dhamma- 
Jiats. I have found a copy of the probably most ancient 
version of ihtMamo Sara extant ; Budhaghosha translated 
It as he himself expressly states, from the original Talaing 
mto Pah and Burmese: "I, the hero Budhaghosha, 
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" desirous of promoting the interest of rfeligion, translated 
"faithfully (according to the Jettei) the Vagai't* Dh^mmathat 
"written in the Taking language." The Talaing version, h& 
further states, was arranged by Wagaru (Wah-ra-rool, a King, 
of Martaban, who began his reign in the year 1280 A.D. 

As the text of the present versions of the Manoo Sora 
Shu'e Myeen^^rtdtk^ Manoo Wonmnn are based upon the 
text of the WiigarH, we can for the present dispense with 
the two mythical recensions pf the Manoo Sara, which are 
asserted by the Bunnans to have been composed at very 
remote periods by Manusara and-J'-yoc-meng-tee, the tliird- 
King of the ^Pugan dynasty, who is said to have reigned 
about 168 A.P. The Wagaru is certainly bastd on the 
codes of Manu and Yajnavalkya, and I do not hesitate tO' 
assert that Hindu law was first appropriated by the Talaings 
and accommodated to their social status and religion. The 
pretensjf^ns of the burmans to the possession of original or 
more ancient recensions of tlie Manoo Sara than the 
Wagaru is not borne out by their history or the history of 
their literature. 

The Pali-Burmese versions of the Man o Sara, the 
Manoo Sara Shwe Myeeti, the Wonnana, the Dhmiima'hat 
kiion Kya, the Wini Ti,aya Pakn Thani, and the Menu 
Kyay have been prepared under the successor of Alompra ; 
Zin-pyoo-mya-shin greatly encouraged the revival of 
literature : it was also lie who caused about 250 Sanskrit 
works to be translated into Burmese. 

From a passage in the Manoo Wonn nn (Vol, 1, s. 157) it 
would appear that the compiler consulted ihe Manoo Revg,' 
he says : ' Jn some olden scriptures, the 'sapuma' occurring 
in the gatha under comment is wron.^ly translated by 
paramour." ' Of all Dhammalhats which J have consulted^ 
it is only the Manoo Reng which translates the passage 
erroneously with " paramour," The Manoo Reng appears 
to me to have been the first and certainly not very scholarly 
attempt to reduce the prose text of the Wagaru to verses ; 
neither the Burmese nor Pali exhibit any traces of high age 
which would justify us to relegate the age of the Manoo Reng 
to a more distant period than the 17th century. The 
reunion we now possess in a printed edition is older than 
the Wonnana, Manoo Thara ShweMyeen, and the My en 
Kyay,ioT the following two reasons: — (1) The Talaing 
Dhammathats contain the subject matter divided into the 
traditional 18 chapters ; they contain no admixture from 
Buddhist " hpiathtoons " and Zats, nor digressions on 
Buddhist ethics, nor extracts from the Pitakas or 
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Budhaghosha's commentaries; they appear to be the 
tincontaminated outgrowth, altered somewliat and adapted 
to the social status of the Takings, of the .loriginal codes of 
Manu. The first 18 pages of the Man oo Reng have evidently 
been added from a Burmese hpiathtoon, or ■" decisions," a 
branch of Burmese law-literature extracted frem the 
Jafakas, especially the Mahosudha and Vidhura'jat'aka^m 
which Bodhisat(the future Buddha) appears in the capacity 
of a' wise judge. His decisions have been compiled into a 
sort, of code of precedents ; they have preceded the use 
of Manu's Dham-nathats amongst the Burmans. The 
Dvattaioufi^ hpiathtoon, the Addsanmliha, Zalakadewi, 
Zalimeiig, Upali, Kakawotmanameng hpiathtoons are all 
Buddhistic and form the most ancient portion of the 
Burmese law -literature. The rest however of the Manoo 
Reng follows closely the oldest recension of the Manoo Sara 
•of the 15th cintury, and does not contain the numerous 
additions to both the Pali and Burmese texts which we find 
in the Wonnana Shwe Myeen and Menu Kyay. We can 
safely put the age of the Manoo Reng at about 200 years. 
(2) The Wonnana adduces and corrects certain readings 
which occur, as far as knowr, only in the Manoo Reng. 
The law-books compiled at the close of the last century may 
be considered as a compromise between the Burmese 
hpiathtoons and the Manus as inherited from the Takings ; 
„the great bulk of the Taking literature was destroyed by 
Alompra. The Menu Kyay contains, dispersed between 
specifically .Wn/7//i'c enactments, extracts from the niilmda 
Panha, from the Mahosadha and Vidhurajafatias, from 
Budhaghosha's Visiiddhimaggo and the SamaniapsadiJ^a, the 
same author's commentary on the Vtnyapitaliani (the 
Buddhist Code of Monastic Discipline). ; it is also a 
significant fact that Buddhist priests had to some extent lost 
then- prerogative of being alone responsible to the sanigha 
or the assembled priestiiood, and of being exempted from 
the ruHng and.laws of secular authorities. Zin-pyoo-mva- 
•shin suppressed by stringent measures the eternal quarelling 
of the Punnas (Brahmans) and ponegyees at his Court, and 
c Jll . ^^!™"^^ transgressions on part of members of the 
Buddhist priesthood, assumed the power of punishing crime 
accordmgto therulesof Parajikati, that is, he declared them 
excluded rom the priesthood, punished them as he wouM 
01 dinary kymen, and had the kws regulating the conduct 

?i.7'f. V"'°?u°'^''l^" ^^^ «^^^1^^ 1'-^^ books. From the 
Suttapitakam the author of the Menu KvaV extract fhp 
discourse of Yasodhara, the wife of GautS, before he 
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became Buddlva, on the "seven kinds of wives/' and in Iwo 
places (page 343 and 357) he gives legal importance ta the 
Kammavipako, i.e^, the theory of good and bad,results of good 
and evil deeds, Kammavipako is a technical term in Bud- 
dhist ethics, with a definite and well-ascertainablenie?.nmg, 
wliich admits of no empiric interpretation. The theory is 
fully explained in the cula Kamma Bhauga Sutfa or Subha 
Sutto, which is well known and popular amongst the Burmans. 
I insert a full translation of the Sutta. (See Supplement, 
Siihha Sutfa). A man marries a girl whose parents are 
not afflicted w'it-h any hereditary disease, such as leprosy, 
madness, cancer, syphilis, &c., which in tiie W^r/^rt?'^ are col- 
lectively called " hinaroga, ".or wasting diseases, and permit, 
according to Manu, supersession of, ?nd according to the Menu 
Kyay, separation from, the diseased wife. The girl, on 
account of bad deeds in a former existence, is doomed to be 
attacked, after her marriage, by leprosy, or, af(er giving birth 
to a child, by madness or cancer, her nusb md is aware of 
the cause of the disease ; he may himself succumb to it, his 
offspring will inherit it ; and the law allows in such cases 
separation or supersession. An instructive illustration of the 
Kammavipako occurs in the Mahanaroda-Jatoka:'. — "The 
" (girl) Rucha then related what had occurred to her in former 
'.' births and the reason why she was now only a woman, 
''Fourteen births -previously she; was a nobleman, but an 
"adulterer. In the next birth she. was again a noble through 
' the power of previous merit and gave much alms ; but 
" when she died she had to leave the merit thus acquired 
"Like a mine of wealth hidden in tlie ground, and for her 
" previous demerit she was born in the Rowra hell, where 
" she remained 2880 koti of years. She was next born as a 
" vigorous ram in the country called Bhennuka ; again she 
"was a monkey and a draught-bullock, then born among sava- 
"ges, and -was neither a male nor a female After this she 
"was the dewi of the Sakra King, then the wife of a libertine, 
" and last of all the daughter of the King of Mithila." 

Accordingto Manu and the Vishnu Smriti, leprosy is the 
result of crimes of th-e higliest degree ; an incendiary will 
be punished withrrtadness. (Compare the Subha Sutta with 
the chaptets on Transmigration 'n the Institutes vf Vishnu 
Sacred. Books of the East, VoK VII.) . " 

The Manoo Wemnana and Menu Kyay contain also 
numerous extracts from the Sawudrika lakshanam and It!i 
(stri): sdstra, especially when treating of the;physic2il quali- 
ties of wortien and the different kinds of virgins. The 
VlonnanU' refers in the Burmese text (not in the Pali) 
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frequently to a set of books beginning with iheVyakaranas. 
Zin-p'yco-mya-shin, the successor of Alompra, had, as 
already stated, a number of Sanskrit works translated into 
Burmese, and the list of books begins with Vdpadsva's 
Sanskrit Grammor, and contains besides works on astrology, 
palmistry, medicine, and erotics. 

The Burmese have in past centuries been zea'ous Bud- 
dhist?, their ways of life, their social and private institution, 
are thoroughly Buddhistic. The Burmese nat-worship is 
generally considered as a remains of aboriginal deMonology, 
but it is different in kind from that of non-Buddhistic but 
cognate tribes, such as the Khyins. The Burmese fairies 
and sprites of trees and lakes, the tutelary nats of cities, 
houses, and boats, the nagas and ogres, and the mode of 
propitiating them, are reflections of the devas and prakshas 
occurring so frequently in the Buddhist jalakas and other 
portions of the Suitapitakam. Very few of Burmese notions, 
•customs, and habits can with any degree of certainty be 
called native taken in the sense of aboriginal and non- 
Buddhistic : the Burmans themselves would repudiate the 
idea of having still the tatters of their former savage 
condition clinging to them. Although there be no 
*' Buddhist law of marriage," yet there is no justification in 
looking upon Burmese marriage in any other hght than that 
of Buddhist ethics ; not so much as they aie expounded by 
the severe ascetic Buddha, the " exterminator, " as he was 
justly called by his adversaries, but as they were interpreted, 
a thousand years after Gautama, in the commentaries of 
Budhaghosba and Dhammapala, who took cognisance of the 
existing state of society and provided a practical code of 
moral discipline for the Buddhist laymen, whose status as 
householders" had been so little recognised by the 
founder of Buddhism. 

Gautama excluded marriage from the " eight stage of a 
man's life; "in the "five silas, " which are binding on all 
Buddhists, sexual intercourse is prohibited ; but in the 
commentaries, the Abrahmacariya,^h^^ relating to laymen, 
is dehned as adultery, fornication, anH other inordinate 
sexual practices As already stated, the commentary to the 

the Vtsuddhtmmaggo, and portions of the Jatakas, contii 

and other modern law-books. '^^«*.y 

n , ^i^ '^f o ",^ .'^''^*^" '^'''"' contains a considerable 
number of Pah denvntives which are technical law terms 
The Pah words have been so altered that we can fuTy 
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infer that they had become part and parcel of the Talaingat 
a remote period, and that Dhammathats have long been in 
use. The Burmese literary language, which often contains 
50 per cent of Pali derivatives, has incorporated hardly any 
technical terms peculiar to the Menu Dl ammathats, and 
has not yet begun the process of Burmanizing them This 
appears to point to a but recent introduction and geneial 
use of the Dhammathats, which in tliis century gradually 
usurped the place of the Buddhistic " hpiathoons. " In 
Burmese " histories of literature " mention is rarely made of 
Dhammathats prior to the close of the last century, from 
which we may infer that though Dhammsithats may have 
existed, they were but little known. 

[ Supplement ] 

Subha Sutta {as trainlatcd by Rev. Mr. Cogerly in Ceylon 
British Royal Asiatic Society Journal, 1846). 

Whkn Bagawa was residing near Sewat, in the monastery 
founded by Anatha Pindiko at Jetawanv, a young man 
named Subha, the sonofYodeyya came to his residence and, 
after a respectful salutation, sat down. Being seated he 
said, "Venerable Gautama, from what cause or by what 
** means is it that among mankind some persons are in pros- 
" perous and others in adverse circumstances ? It is seen, 
^* Venerable Gautama, that some men are short lived, while 
" others live long ; some are much diseased, while others 
^' have good health ; some are disgusting in appearance, while 
** others are beautiful ; some are without influence, while 
■" others are powerful ; some are poor, while others are rich ; 
■*' some are ignoble, while others are high-born ; some are 
" wise, while others are foolish ; from what cause, Venerable 
■" Gautama, or by what means is it that among mankind 
**some are prosperous while others are in adversity ? " 

" Young man, living beings receive the results of their 
own conduct : their conduct forms their inheritance, their 
birth, their relationship, their circumstances in life ; conduct 
apportions to living beings prosperity or adversity. " 

" I do not distinctly understand that which has been 
thus briefly and obscurely spoken by the Venerable 
Gautama ; will the Venerable Gautama be pleased to explain 
fully the doctrine which has been thus briefly stated so that 
I may comprehend it ? " 

" If this be your wish young man, attend carefully and I 
■will explain it. " Subha, the son of Yodeyya, replied," Let 
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" the Venerable one do so ;" upon which Bagavva said, — 
" If in this w'orld a woman or a man be a de^-troyer of life, 
'' cruel, bloody-ha,nded, ever-slaughtering, and destitute of 
" kindness towards living being, upon the dissolution of his 
"frame by death, in consequence of the conduct to which, 
" he has thus been so fully accustomed, he will be born in 
" hell, wretched, piiserable, and tormenteid ; but if upon the 
*' dissolution of hi^ frame by death he be not born in hell,, 
"wretched, miserable, and. tormented, but again becoiues a 
" man, wherever he may be- born be will be short lived. 
" The path vyliich leads lo shortness of life is this ; the being 
"a destroyer of Ufe,ciuei, bloody-handed, ever-r.laughteringj 
" and destitute ot kindness towards every living thing. 

" If in this world a woman or a man abstain from 
" destroying life, lay aside the club and the knife ; if he be 
" gentle and compassionafte to all living being, upon the 
"dissolution of his frame by death, in consequence of the 
" conducrto' which he, has been so^ fi lly accustomed, he 
" wvl be born in heaven in a state of happiness, or if he be 
" not bojn in heaven but again becomes a man, wherever 
''he may be born he will be long lived. .-The path which 
'Meads to longevity is this : the abstaining, from destroying 
^'|lifi;, the layingaside tlie club and the knife, and'the 
"bein:^ geqtfe.aad compassionate to every living 'thing. 
"If in this world a,w.oman or a man be a tormentor of 
".living beings with the hand, with'stones, sticks, or knives 
" upon the idi^sdution of his frame by death, in conse-'' 
^^quence of .the conduct to which he has thus been so fully 

ac(;pstomed,he will be born in hell, wretched, miserable; 

and tormented ; but if upon the dissolution of his frame tby 
^ death he be not born in hell, but if he again become a 
^ nian, wherever ]ie;may,be born he will.be much aiHicted 
...with disease. Tlie path which leads to a state of disease 

IS this . to be a tormentor of living beings with the hand, 

with stones, withstick.'--, or with k-ives 
^ If m this world a woman or a man be not a tormentor of 
" [^ J^be.ngs vyith the hand, with stones, with sticks,or with 

knives, upon ;the dissolution of his frame by death in 

''acTu'rrd?/ %Tt''' '■' ^^'^^^^ ^- has'tJeent'fuIy 

"ness o "fl'i J "^'^ u' ^°'" '" heaven in a. state of happi- 

. ness , or f he be not born, in heaven, but if he again become 

a man, wherever he m,y be born he will enjoy fo^ health 
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"In this world a woman or a man is wrathful and very 
"passionate ; if when a few words are spoken he becomes 
"angry, wrathful, enraged, and malicious, giving way to 
" anger, hatred, and discontentj upon the dissolution of his 
" frame by death, in consequence of the conduct to which he 
"has be^n so fuhy accustomed he will be born in hell, 
" wretched, miserable, and tormented, or if he be not born in 
" hell, but if he again become a man, wherever he may be born 
" he will be ill-favoured. The path which leads to ugliness is 
" this : to be wrathful and passionate when a few words are 
" spoken, to be angry, wrathful, enraged, and 'malicious, 
".giving way to anger, hatred, and discontent. 

" In this world a woman or a man is neither wrathful nor 
" passionate, but when much provocation is given is not angry, 
" wrathful, enraged, nor malicious, and does not give way to 
" anger, hatred, or discontent ; he, in consequence of the con- 
"duct to which he has been so fully accustomed, upon the 
" dissolution of his frame by death will be born in heaven in a 
" state of happiness ; or if he be not born in heaven, but if he 
" again become a man, wherever he may be born he will be 
" beautiful. The path for obtaining personal beauty is to be 
" free from angerand passion ; even when much provocation is 
" given to be neither angry, wrathful, enraged, nor malicious, 
" and to avoid givin^^ way to anger, hatred, and discontent. 

" In this world a woman or a man is an envious person, 
" jealous of the prosperity, honour, and respect enjoyed by 
" others, and dissatisfied and annoyed at perceiving these 
" marks of honour conferred on others • this person, in conse- 
"quence of the conduct to which he has been so fully 
" accustomed, upon the dissolution of his frame by death, 
" will be born in hell, wretched, miserable, and tormented ; 
" or it he be not born in hell, but if he again become a human 
"being, wherever he may be born he will be destitute of 
" power and influence. The path which leads to a destitution 
"of influence is to be enviOus, jealous, dissatisfied, and 
" annoyed at the prosperity, honour, and respect enjoyed by 
"others. 

" In this world a woman or a man is not an envious per- 
" son ; is neither jealous, dissatisfied, nor annoyed at the pros- 
" perity, honour, or respect enjoyed by others ; this person, in 
" consequence of the conduct to which he has been so fully 
" accustomed, upon the dissolution of his frame by death will 
"be botn in heaven in a state of happiness ; or if he be not 
" born in heaven, but if he again become a human being, 
" wherever he may be born he will be possessed of extensive 
" power. The path for the attainment of great power is to be 

2 
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" free from envy, and to be neith/er jealous, dissatisfied, nor 
" annoyed at the prosperity, honour, or respjjsct enjoyed by 
" others. 

" In this world a woman or a man does not give to Samanas 
"and Brahmans meat, drink, garments, a conveyance for 
" travelling, flowers, perfumes, ointments, a couch, a cham- 
" ber, a lamp ; this person, in consequence of the conduct to 
"which he has become so fully accustomed, upon the dissc- 
"lution of his frame by death will be born in hell, wretched, 
*' miserable, and tormented ; or if he be not born in hell, but 
" if he again become a human being, wherever he may be 
•' born he will be poor. The part leading to poverty is to 
" omit giving to Samanas and Brahmans meat, drink, cloth- 
" ing, a conveyance, flowers, perfumes, and ointments, a 
" couch, a chamber, and a lamp. 

" In this world a woman or a man gives to Samanas or 
" Brahmans meat, drink, clothing, a conveyance, flowers, 
*' perfumes, and ointments, a couch, a chamber, and a lamp ; 
" this person, in consequence of the conduct to which he has 
"become so fully accustomed, upon the dissolution of his 
''frame by death will be born in heaven in the enjoyment of 
" happiness ; or if he be not born in heaven, but if he again 
"become a human being, wherever he may be born he will 
" be rich. The path for the attainment of riches is to give to 
"Samanas or Brahmans meat, 3rink, clothing, a conveyance, 
"flowers, perfumes, and ointments, a couch, a chamber, and 
" a lamp. 

" In this world a woman or a man is proud and haughty, 
"not worshipping those who ought to be worshipped, not 
"rising from their seat in the presence of those who should 
" be thus reverenced, not requesting those to be seated who 
" are worthy of that honour, nor removing out of the path 
"when eminent persons approach, not treating with hospi- 
" tality, respect, and reverence those who should be thus 
''respected ; this person, in consequence of the conduct to 
"^ which he has been fully accustomed, upon the dissolution 
*^ of his body by death will be born in hell, wretched, miser- 
"^able, and tormented, or if he be not born in bell, but if he 
l^-again become a human being, wherever he may;be born he 
^ will be of ignoble birth. The path which leads to an 
^^.jgjioble birth is this : the being proud and haughty, not 
^worshipping those who ought to be worshipped, not rising 
^^ HP m the pr^senceof those who should be thus reverenced 
^ not.ofiteriag aseat.to those wprthy of that h=o,noui;, not giving 
^' the path to emment persons, not treating with hospitality 
respect, and re.v«renoe those who shouldibe.thus respexited 
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" In this world a woman or a man is not proud nor haughty, 
"' but worship those who ought to be worshipped, rises up in 
■" the presence of those who should be thus reverenced, re- 
■" quests them to be seated who are worthy of that honour, 
'' gives the path to eminent persons, and treats with hospi- 
" tality, respect, and reverence those who should be thus res- 
" pected ; this person, in consequence of the conduct to which 
"he lias been so fully accustomed, upon the dissolution of 
"" his frame by death will be born in heaven in the enjoyment 
■" of happiness ; or if he be not born in heaven, but if he 
" again become a human being, wherever he may be born he 
" will be of honourable parentage. The path for obtaining 
■" honourable parentage is thi<, not to be proud nor haughty, 
" to worship those who ought to be worshipped, to rise up in 
*' the presence of those who should be thus reverenced, to re- 
^' quest them to be seated who are worthy of that horiour, to 
" give the path to eminent persons, and to treat with hospi- 
"tality, respect, a:id reverence those who should be thus res- 
^* pected. 

" In this world a woman or a man does not wait upon a 
^' Samana or a Brahman to enquire of him saying, sir, what 
" constitutes merit and what demerit ? What actions are 
" criminal and what are innocent ? What things ought to be 
*'done and what left undone ? What actions are those which, 
"" if done, will produce protracted distress and wretchedness ? 
" Or what are those which will be productive of lengthened 
" tranquillity and happiness ? This person, in consequence 
" of the conduct to which he has become so fully accustoruied, 
■" upon the dissolution of his frame by death will be born in 
*' hell, wretched, miserable, and tormented ; or if he he not 
*' born in hell, but if he again become a human being wher- 
" ever he may be born he will be destitute of wisdom. The 
^' path to mental imbecility is this, to neglect to wait upon a 
" Samana or Brahman for the puri^ose of enquiring of him 
■" saying, sir, what constitutes merit and what demerit ? 
" What actions are criminal and what innocent ? What 
^* things ought to be done and what left undone ? What 
" actions are those which, is done, will cause me protracted 
*' distress and wretchedness, or what are those which will be 
" productive of lengthened tranquilhty and happiness ? 

" In this world a woman or a man waits upon a Samana or 
" Brahmin and enquires of him, saying, sir, what constitutes 
merit and what demerit ? What actions are criminal and 
what are innocent ? What things ought to be done and 
what left undone ? What actions are those which, if done, 
will cause me protracted distress and wretchedness ? Or 
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" what are those which will be productive of lengthened tran- 
" quillity and happiness ? This person, in consequence of 
" the conduct to which he has become so fully accustomed, 
" upon the dissolution of his frame by death will be born ia 
" heaven in the enjoyment of happiness. Or if he be not born 
" in heaven, but if he again become a human being, wher- 
" ever he may be born he may be possessed of great wisdom. 
"The path for the attainment of great wisdom is this : tO" 
" wait upon a Samana or Brahman for the purpose of enquiry, 
"saying, sir, what constitutes merit and what demerit ? 
" What actions are criminal and what are innocent ? What 
" things ought to be done and what left undone ? What ac- 
" tions are those which, if done, will cause me protracted dis- 
" tress and wretchedness ? Or what are those which will be 
" productive or lengthened tranquillity and happiness ? Thus 
" young man the conduct (or path) productive of short- 
" ness of life leads to a short life ; the conduct productive of 
" length of life leads to longevity. The conduct productive of 
" continued sickness leads to a state of disease, and that which 
" is productive of ugliness leads to a disgusting appearance ; 
" and that which is productive of comeliness leads to personal 
' ' beauty. The conduct productive of little influence leads to 
" a state destitute of power, and that productive of great influ- 
" ence leads to a state of great authority. The conduct pro- 
" riuctive of want leads to a state of poverty, and that pro- 
" ductive of wealth leads to opulence. The conduct pro- 
"ductive of low birth leads to ignoble parentage, and that 
" productive of honour leads to a noble birth . The conduct 
" productive of ignorance leads to a state of mental imbecil- 
"ity, and that productive of knowledge leads to a state of 
" wisdom. Living beings receive the results of their own 
" conduct ; their conduct forms their inheritance, their birth, 
"their relationship, their cirumstanccs in life ; conduct 
' ' apportions to living beings prosperity or adversity." When 
Guatama ended the discourse Subha warrnly expressed his 
admiration and embraced the Buddhist faith. 



NOTES ON BUDDHIST LAW 



MARRIAGE 

A translation of the text of the Chapter on Marriage in the IVlanoo 
Wonnana Dhammathat as edited by Moung Tet Too in Burmese, 
with Notes by John Jardine, Esq., Bo. C.S., Judicial Commis- 
sioner, British Burma, and Remarks by Dr. E. Forchhammer, 
Professor of Pali. 

S. 103 When sons, daughters, grandchildren, great-grandchildren 
and .male slaves and female slaves are not given in marriage before 
■ the completion of the sixteenth year, the sexual act shall not be called 
;a fault. 

Nott. — Much of this chapter is based on the ancient Hindu law : e g., in the 
•code of Manu the following text shows that a girl should be married before 
■•pubert> :-T- 

" Reprehensible is the father who gives not his daughter in marriage at the pro- 
jjer time." Whctlier the three Burmese forms of marriage are derived from the 
Hindus I am. unable^to conjecture : the absence of distinct ceremony, such as tl.e 
taking of ih'e seven steps, an;l the ' absence of sacramental ideas, make it more 
<3ifficult to determine the fxa;t poii]t at which the status of Imsbahd and wife 
begins At Hindu law there was some difference between the nobler and meaner 
i€orms as to irrevocability. {See text 177 and others in Colebrooke, Vol. 2.1 The 
iiabits of the people in British Burma are changing under the influence of British 
laws and Courts, which have interfered with the patria potestas, the old s'.iit for 
seduction, the right to specific performance of contract of marriage, the pecuniary 
•amercement for rape, and the law of m lintenance. I mention this because in 
British Burma many people speak as if the law of the country were still the same, 
^s that in force in the Kingdon of Burma. As to the jural view, of marriage 
'.being an institution as a'cII as a contract, a.id the power of Hindu parents to con- 
tract' their children in marriage, see the judgment of Westropp C.J. in " Sidlin- 
ttapa vs Sidava, " l.li. K. 2 Bombay, 624. 

S. 107. If a young man has sexual connection with an adult 
-woman (8^:a^i), he should take her for his wife, and if, not being 
'On good terms, he wishes not to remair, he shall pay the price of the 
sexnal connection ; but as the price of a putsoe (skirt) is lowered by 
-its being aire idy stitched so yM(?gj«;^ /Ai ^nctf of the sexual conneclion 
according to the four pa lesas, the payment to be given should be 
,tvvo-thirds of the price. 

.Re;;,a(-fts-.— Ma-ha-be-da-tha-law-yet or rather Mahapades ilayyat, mean the four 
Mahapadesas («0000G000GCOi«l5). The Burmans, in appraising the value 
•of anything bought or acquired, will say: "Considering the time (i, kala). 
the place ii, desa). (when and where a thing has been bought or acquired or an 
^vent occurred), its intrinsic value as a piece of property liii, dhanam), and the 
*»-ice (iv, aggham) at which it has b.en acquired, its vaL^e can be put down at 
such and such a p Mce. This is cilled making the value or p.ice of a thing accordmg 
to the fo ir pidesas or ^lahapadesas (kala, desa, dhanam, aggham). 1 would 
■translate the passage th>s : (but, as the price of a putsoe is lowered by being 
already stitched (a 8^!og: is worth less than a virgin), so judging, the price 
of the sexual connec'.ion according to the four padesas, the paynent to be given 
•should be two-thirds of the price. 
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S. 108. If a man abandons his wife and becomes a " ra^an, " and 
if another man takes that man's ^vife, there is no fault ; l^"* « /J^ 
first husband, knowing that fact, beccmes a layman, ^he shall re 
handed over to him i in this way if a man repeatedly becomes a 
rahan eight times and alternately becomes a layman, tne wiie- 
is acquitted of fault ;she has a right to live with a si:cond husband it 
she wishes, but seven repetitions must be waited for. inus it is. 
ordained in some clden scriptures. 

Note.— the mode of admission to the monastic orfler of rahans is Ml^ 
described in Bishop Big? .defs LegniU of Guutama. In Bk. 5, s. '^ '' ^"g, 
iMe«»A'>.a> it is said that the wife need only wait seven days and may ttien laK^ 
another husband, while the rahan becoming layman a>;ain f^r seven daiAS na 
no ri"ht to reclaim Vr These rules, are embodied in Sparks Code In tne Fai 
an'1 in s. 140 of the Maiioo Tlwra Shwc Mycev the rule is staled as in the Wonnana- 
Two Native Judges, Oo Wike and Moung Htine, say the rule of the Menu. 
Kyay is conformable to present custom. Moung Htine reconciles the two riiles- 
as both implying that the man is not to be considered as a rahan until he h as- 
shown his vocation to the holv order by living at least seven days in the mo iastery_ 
or by adopting its rules at last after being attracted several times tO return -to the 
world. Moung Htine adds that the Abbot will not receive a shm Or postulant, if 
a married man, until after inquiry it is ascertained that he is not in debt and that 
his wile has no objections. 

i?emar*s.— The Burmese translation gives the Pali correctly, but I am unable to 
trace the passage in "olden scriptures" ^r anywhere else. The rule m Menu- 
Kyay, Bk. 5, s. 17, is generally given. S. 108 does not occur in the Wagnrii. 

A man may beconie a rslhan, or enter the monastic order, though his wife 
Objucts ; but a wife Uluit ha"e the consent of her husband if she wishes , to- 
become a nun : numerous iiistances occur in the Dli'amiiuipattai atthu and the 
Jataknt. 

S. 109. Sons and daughters already given away in marriage- 
(jSSooo^) are each individually responsible ; and even if there is 
a loss, the husband and wife, two persons, cannot claim from the mother 
and father ; and even if the girl be the daughter of a king, only the 
husbands to whom the mother and father have given the girls possess 
control : other persons do not possess such control. If the wife Is. 
lost, or is destroyed, thie husband bears the husband's burden, and 
if the husband is lost, or destroyed, the wife bears it. 

S. HO. If daughters given in marriage and living in a separate 
house should fall ill and the husbahd does not cure her, and the- 
mother and father give and send her eatables, and the mother ?ndl 
father cure her, and the sores leave her and disappear, then, if the^ 
husband wants that wife back, he must pay to the mother and father- 
all the expenses of the illness. 

Note. — The husband is bound to maintain and cherish a diseased wife 
(see paragraph 57 of my first Note on inarringe and section 115 below). 

S. 111. There are eight motives for giving daughters in marriage — 

(1) the assertion that the man is of high family ; 

(2) a promisfe to make presents in return ; 

(3) a promise to do some business or other ; 

(4) a promise to discharge some important service ; 
(i) the fact that threats have been sprken ; 

(6) a promise to do service inside the house ; 

(7) a promise to cure a disease ; and 

(8) mutual wish. 
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,\ote. — This statement of motives inducing the parents of the girl to give ber 
in mnrria^'e is not found in the Menu Kyay, and much of the foriowfng 
sections IS alsa not found there. The reader will notice the application of the 
maxim factum valet, the dfsKke to disturb an union after consummation has 
taken place, the endeavour otherwise to defeat frai:d, and to make false pretences, 
the subject of damages. My present impression is that this and the cognate 
sections deal with Burman customs rather than Hindu law. 

S. 112. The daughter is given in marriage because of the state- 
ment in the presence of the elders that the man is of high race. If 
not of high race as stated, thei-e is a right to take back the daughter. 

A'oit'.— The law defining differences of :ank and some curious ceremonial 
provitions are found in the beginning of the 6th Book of the Menu k'yuyl ; 
and there are many allusions elsewhere. As legards Ihe scale in whith damage 
are calculated, see s. 9 of that book 

S. 113. Because it is promised in the presence of the elders that 
presents will be made in return, the daughter who is loved is given 
to the lover. If he gives according to his promise the presents are 
got, if he does not give they are not got, because the girl has already 
had sexual connection. 

Note. — The translation is difficult, but the meaning seems to me the same as 
in section 16 of the 6th Book of the Menu Kyay, namely, that if the girl's parents 
do not demand the promised presents at the time of the giving (paiza) of the girl, 
they shall not afterwards obtain thtm. The marriage having been consummated 
is not to be annulled lor mere breach of contract with the girl's parents. See also 
sections 20, 23, and 24, where the same reason is put forth. 

S. 114. Because, in the presence of the elders, a premise to do 
some business was made, if the girl who is loved is given, three years* 
-service must be done to the mother and father in the mother and 
father's lioust . 

,Vo/e — This and the following section differ somewhat from s. 20 of Bk. 
6 of the Menu Kyay, where th^e is no fixed period of service, but special con- 
tracts are r,-feiTed to. S. 117 is ai abstract statement of the last part of that s. 20 
to which perhaps the r. fereiice is mide. S. 38 of Bk. 12 deals with separation 
from vvives obtained in return for benefits conferred, namely, saving of life, curing 
disease, I elieving in trouble, or assisting in business. The benefactor is not to 
make a -"C'r and on f.iat account, the obli^jtion being app.irently cancelled by 
the marriage. 

S. lis. If because of a promise in the presence of the elders to 
perform some iniportant service /Ac rfawgAfcr is given, the giving is 
a good giving. But if again there is not a wiUingness to give the girl, 
the mother and father must pay the price (r^cSc^s) of the daughter's 
body to the son of that good man. 

Reviarhs.— Tke Faii text runs thi.s .- Karissam para sammukhc, vatva dinna 
sudinnakain sace asamachandakam, aggham tassa dadenti te. (Lit. trans.) " It shall 
" be ' done • in the presence cf othe s having said, the given a good given. If 
" unequally desiring, the price of her they give to him." If becai se of a promise 
in the presence of others to perform a service (the daughterl is given, the giving 
is a good (givin ') ; but if they should desire it otherwise (or change their mind), 
they must give him the price of her (body). There is nothing in the Pali text of 
" a good man's son." 

S. 1 16. On account of threats there was a giving of a daughter. 
Former wise men have pointed out that, when the fears have ceased, 
that daughter may be taken back. 
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Afo<«.-Compare with s. 9 of Bk. 2 of the Menu A>y, where , tjie doctriue is 
stated in the following xvords:-- Gifts made through fears may afterwards be 
" taken back b. force, and people will imt scorn the recoverer. Why shall they 
,' be so taken back, and the persons taking them escape censi.rc ? Because they 
" were given through fear of force " Some limitations and applications will be 
found in s. 3 of Bk. 8. 

S. 117. A daughter is given because service is being clore. If 
there has been sexual intercourse, wise men haVe pointed cut thit 
that daughter should by right be the good man's son's wife 

,Vof«-Inss 19 and 20 of Bk. 2 of the Menu Kyay there is a cu ions state- 
ment of the law about doctors ' fees and what was expected from the doctor. 

S. 11 8. A daughter is given over (gosobS) because disease has 
been cured. If sexual intercom-se has taken place, and if after the 
disease has disappeared the daughter is not given, the value of that 
daughter's body shall be given to the medical man. 

S. 119. If ^ daughter is given on account of a mutual consent, 
he is entitled to get whatever was mutually consented to (by the 
parents ? JJ.l. If sexual connection takes place, there is a rijjht to 
own. If sexual connection does not take place, he is entitled to 
half the price [c6d\'.) (tanbo) of the daughter. If sexual con- 
nection takes place with a man with the consent of ' the daugl.ter, 
and if the mother and father wish to avoid shame, they bhould 
give their daughter to the man. 

S. 120. If both the mothers and fathers in the presence of other 
persons pcint out the son and daugh'.er and promise to connect 
themselves (i.e., the two parental couples) by the giving in marriage 
of the children, the two parei tal couples sloild gne in marriage 
according to the promise. If even either the son or du.ughter thus 
pointed out dies, another son or daughter shall be given. It is i ot 
right if this is not done. If the surviving son or daughter is given 
to another person (instead of to ihe substitute of the deceased, J. J.), 
half the presents (oscgSs) shall be taken back or snatched. Such 
should be the previous understanding (about presents ?', ar.d it is 
right that the promise should be carried into execution. Such a 
promise has never been broken. 

Note — This stringent section must be studied along with tfe more ccjullable 
rules of s. 30 of Bk. 6 of the Menu Kyay Dha n.nathat, where exceptions are 
made in favour of previous eui^agements of substit tes and of young people who 
object to n)arry each o. her. The language in both these sections shows^ thai there 
was a diffe ence of legal opinion. The obligation of a promise solemnly made 
might, according to s 21 of Bk. 2 of the Menu Kytv, be enforced by penal sanc- 
tion. But, in the absence of exp.-ess promise, it is difficult to find any sufficient 
grounds (or insisting on the giving of the substitute, who might be already con- 
tracted in marriage to- some other family. The parents of the survivor of the two 
young people might naturally desire to get the costly presents promised by the 
other side but not actually given at ihe time of the contract and before the actual 
giving in marriage, and might therefore find it convenient to insist on a substitute. 
But the reasons against allowing sucii a course are evident from the section in 
the Menu Kyay. Moung Wike, the aged Svtkeh of Pegu, reconciles the two Dhain- 
mathats by supposing, what the langpage seems to indicate, that the real con- 
tract between the two sets of parents was to unite the two families by a marriage, 
there being no liuiitations about any particular child. Moung Htine approves the 
doctrines of the Menu Kvay as the correct one. Section 120 of the Woniniiia seems 
to me to uive a vivid picture of the, betrothal and is an example of the contract 
being made by the parents [see" Sidlitigapa vs. Sidava, " h. R. 2 Bombay, 624). 
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I quote the following texts 170 and 172 from Colebrooke's Dii>est of Hindu 
law : — 

Manu.—The damsel indeed whose husband shall die after troth vei bally plighted 
tut before consummation, his jrother shall take in marriage. 

If a nuptial gratuity have actually been Riven to a damsel, and he who gave it 
should die before narriage, the damsel shall be married to his brother if she con- 
sent. 

The Specific Relief Act following decisions of the Indian High Court for- 
bids the Courts to direct specific performance of a contract to marry : b>it in * 
British Burma suits for damages for breach of such a contract are occasionally 
brought by Buddhist women. 

S. 121. The mother and father should not give their daughter 
before the giving and receiving of the presents ; if thej' happen so to 
give, such giving is wrong, for the daughter has endured sexual con- 
nection. The son-in-law gives the presents ; there is a right to such 
presents only as have been given. If the articles are not given, those 
articles shall not be got, for those articles were not given before- 
hand. Such is the order. 

S. 122. After the mother and father have placed their son and 
daughter in marriage (literally in a house of their own) and put them 
amongst established married people (i.e., enlisting them in the cate- 
gory of people with households), if they once again take them and 
give them in marriage, such an act is not that of mother and fnther, 
but of other persons. If a daughter already given by mother and 
father goes wrong with another man, and if the husband to whom 
she was given has had no sexual intercourse, that daughter shall 
return the presents given for sexual intercourse. If sexual inter- 
course has already taken place with the husband, she shall return 
double the presents. A woman obtained through a go-between {i.e., 
a negotiator or brcker of marriages who brings eligible perse ns to 
notice of each other or the parents, J. J.), a woman obtained Dy mutual 
consent, a woman given by mother and father, with such three kinds 
of women there may be sexual connection. If there is not a wish to 
remain together, the price of the borly shall be given. 

If the mm does not wiih to remain, he shall not get the presents 
and articles ; in otiier words, the girl may return to her parents' 
house : after the period of three years that woman becomes free from 
the status of being the wife of that good man's son. It the daughter 
given by the mother and father ceases to like the husband, double 
the presents must be taken. 

Note,— The matters here discussed are mentioned in the Menu Kyay. As 
regards the first sentence, the following extract from s. 3.) of Blv. 6 states 
the rule about emancipation of women by marriage: — " If a woman be a widow 
" or divorced from her husband and she marry the m;ui of her choice, her parents, 
" guardians, or relatives have no right to interfere to prevent it : let the woman who 
" has already had a husband take the man of her choice. If she has never had a 
" husband, she shall have no right to lake one without the consent of her parents or 
"guardians." The second sentence relates to the Subject discussed in s. 16 of 
Bk. 6, where a different rule of compensation is given. Then the three kinds of 
marriages are mentioned ps in the other books [>-ee my first Note). 

The remainder of the se>.'tion under comment is obscure.. It appears to me to mix 
s. 17 of Bk. 5 with s. 15 of Bk. 6 of the A/«»« ^yaj- — s«« ParasJraph 54 of my first 
Note and parauraph 29 of my second Note, as well as paragraph 133 of the 11 on- 
uaiia below. The general rule derived from Hindu lasv seems to be that a wife 
deserted by her hm-band after cohabitation, or a wif.- who after coh.ibitation 
d.-scrts him, as often happens through quarrels, and gies b.i.k U her pareii.s house , 
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is not at liberty to marry any othcf man until a period of tJjree years has expired 

As stated by SAnd/ofd, J. at page 16 of his Rulings, ".hree years absence, with 

"neglect on the part ol the husband to provide the ""f^::?''^' '^^f^^^f 'f '^7 

"tence, is required to give the wife the right of re-marnage'l^be excei^.ons^^^^^ 

be lound ill the different tsxt*. The restriction is important in the d scussion 

about e.r.p„rte divorce without any cause, and being apparently '"k""^" '^ 

many Burmese women, their refusal to acknowledge their husbands after an angry 

departure to the parents' house often leads to murder. Jhe rue is reiterated in 

s. 165 br-low. and is also stated in the Manoo Thara Shwe Myun « follows 

in s. 139 1-" A person given in marriage by the mother and father alter 

" living in a separate house goes back to the mother and father^s house Then if 

"the husband does not for about three years give anj Unng for purposes o Clothing 

" and maintenance, she after the three years becomes free from gcing up *"<= no"=f 

•'{ic, from the status of wife, if she so chooses, J.JX If the man has to go to a 

" battle, six years ; if in search of charitable deeds, eight years ; if in pursuit ol 

" learning, ten years must be awaited. Beyond the abovementioned periods ffte^ 

" wife is free ; within the abovementioned periods there is no freedom. If taken 

" captive within the abovementioned period, the persoh who gets the woman liXh.^ 

" one entitled. The reason is because thit woman was taken away from the oat.le- 

" field." The word translated " captive " is thonskt ; and in ptitting a sense on the- 

last part of the above extract from the Shwe Myeen 1 have been guided by s. :>.■> 

of Bk 12 of the Menu Kyay, where the thong-ya, pan-ya, and let-ya wives, or 

wives taken in war, are described. See also Bk. 7, s. 2i, at page 19S ot 

Richardson's edition. S. 274 of the Shwe Mycen distinctly asserts that if the 

wife of a captive husband marries another man within the perioo, then if the 

second husband knew Of the former husband's captivity, the former husband gets 

back his wife and the other man loses the presents. Both s. 275 of the i>hwe- 

Myeen and s. 7]6 of the Woiuiana assert the right of the owner to recover 

his children, wife, goods, and slaves when they have been taken in war. S. 33 

of Bk. 6 of the ileiiu Kyay is also clear on the same subject. 

- I must here remark that the Wonnana and Shwe Myeen contain hardly any 
allusions to the three kinds of wives taken in war. Some learned Burmans have 
assured me that the Menu Kyay deals with tircumstances caused by wars between 
the Burmans and Arakanese ; and Dr. ForChhammer has thrown out a suggestirn. 
that the conquest of ihe Talaings by the Burmans under Alompra may have 
greatlv affected both law and custom. Some future scholar will perhaps avail 
himseli of these hints in settling the age of the Menu Kyny. As corresponding 
enactments are not to be found in the Hindu Shasters, the Burmans are likely 
enoush to be right in giving B recent and local origin to that part of Bk. 12 of 
the Menu Kyay. See Dr. Forchhammer's remarks on s. IH below. 

I am inclined to think that the section under comment implies that each of th* 
three lorms of marriage is valid, and that the consent of the young people being 
immaterial when the marriage i* of the first and most honourable form, »>., by 
giving of the parents, they, the young couple are bound by iti There is no mentioti 
in the Wonnana or the Shwe Myeen of the doctrine * nf s. 15 of Bk. 6 of the 
Menu Kyay that the girl may annul the contract by running away three times 
fro-.n her husband's to her parents' house, or the similar doctrine of s. 22 that 
she may select her own husband before marriage by eloping with him three times. 
(See paragraph 9 and following paragraphs of my first Note.) In this and other 
respects already noted the McHu Kyay is more liberal. The maxim that the parents 
are owners of the children is suspended when they cannot control the children. 
On this point see s. 127 below. Evens. 106 of the Wonnana implies that the 
parental power of contracting should be exercised before the children are 15 years of 
age. Any one who discusses sudi points with Burmans will find it difficult at first 
to )jet a clear answer to the question whether the cbntract made by the parents can- 
create the status of husband and wife where one of the children absolutely refuses 
consent. Tlie ultimate reply is usually in the negative. Similar questions have 
puzzled the commentators on the Hindu law : and difficult cases about the 
commencement of the married status may easily arise. Section 23 of the Menu 
Kyay deals with an irregular and lawless proceeding, which, if the girl who elopes 
is under that age, might, even under our Penal Code, be criminal. In a case 

* Dr. Forchhammer stales that there is nothing about thi« doctrine in the Wagaru or 
Wini T;ayaPa%a T.'.ani. It is, in his belief, an instance of an exclusively Burmese (not 
Talaing of .\rakanese) custom, constituting a source of Buddhist or Burmese law. 
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recently before me from Pegu the parents and eldtirs arranged with the young 
couple's consent that they should live tonetlier and become man and wife, and 
were doubtless scandalized when the yoiint; lover was convicted and sent to prison- 
The section shows that ii judicial interposition preceded the Set of marriage. 'l"he 
Words of this section and of section 15 about tlie girl given in marriage against 
her will do convey the impression that, eyen after consummation, the woman has 
a light to insist on divorse against the will of the man. S. 15 is the case of a yirl 
who has peisistently objected to her parents' choice. S. 23 Is that of a girl who- 
has not waited {ill her twentieth year till her judgment is matured, anu alter 
elopement has lived with the m:ui as her husband. The first case is expressly 
that of young people never before married ; the second implies the same thing. 
The question arises whether these are exceptions to a general rule that ex-parie^ 
divorce may not i>rcur except for valid cause, or whether a reluctant consent by 
the unwilling partner is to be assumed a implied. 

The same sort of difficulty arises in the section under comment about the words 
" If there is hot a wish to remain together, the price of the body shall be given." 
The context seems to show that some fraudulent proceeding is meant like those 
mfentioned before and a;ter the statement of the well-known law of inarriage. As 
regards the case of elopement, ss. 21 and 21 of Bk. 6 of the Minu Kyay show 
that the lover had no inherent right to re-claim the girl back from the parents' house, 
unless she gave a fresh consent to live with him ; his act is of the nat re of a fraud 
on the parents (see a. 28), and possibly he deceived the young girl. 

S. 123. The rrlother stnd father in the negotiations point out the 
young daughter. If at the time of the giving the el ier daughter is 
giver, the good man's son has a right to both those daughters. 
Otherwise if, after sexuaJ embracing of the daughter actually given, 
he does not want hfer, the presents sliall be returned. The reason 
of this is that the mother and father had fraudulent intent. 

Note-, — This case is similar to one described in st 16 of Bk. 6 of the Uentt 
Kyny, where the wf-Ong daughter is irandulently introduced into the bed-chamber. 

S. 124. He who, in spite of a premise that a jgfW shall be givcnr 
him, has sexual embracings with another daughter or with a slave, is 
not entitled to get the daughter who was pn mised. 

S. 125. If that daughter does not wish for that man, the presents 
shdl not be given bick. The parents and the pirents-in-l,i\v 
have been put to shame ; therefore he is said to be a fniiidiilent mm 
and is said to change abc ut like a dog. 

Note. — This and the precedirg section may be compared with s. 16 of Bk. 6 
of the Menu Kyay, where the scandalou.-ly unfaithful bridegroom not only loses his 
bride, but is expected to ma-ry the other woman. 

S. 126. If before having sexual connection with the girl given bjr 
the mother and father, the man has connection with other women> 
that good man's daughtfer shall not allege that hfer husband has been 
stolen. 

Otl erwiseif a man, without inquiry or itiforinalion, falls in love with 
another mail's daughtt- f eniJowed with beauty and f erforms great 
:md =,mall businesses, and at the end of three years the mother and 
father, differing in tlieir respective wishes, give that young girl to- 
ariother man, and that firsl ybung man falls in love with some other 
woman, that mother and father should give a suit of man's clothes^ 
a suit of wtjinan's clotl>ie*, r\tt and curry t>ots, and the articles which 
he had brought to the man who served for three years ; thus learned 
men should decide. 
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If the man does not fall in love and if he does not get that younji 
daughter, wise men of old hwe pointed out that half the price of the 
daughter's body should be giveri. 

Nole.-The above mav be considered with ss. 17 and 20 of B!c. 6 of the 
Menu Kyay, where hieher compensation is given. Why the period o* lyee. 
yea,s- serWce should be fixed is not apparent. Can it be ^confnsion about the 
period after which a deserted wife may re-marry ? Moung Htine says no : he says 
the practice of serving for a wife used to be common : the three years wasa fair 
period of probation as the youngster was an ignoramus at starting, (bee also b. zt.j 
The case of the jilted suitor falling in love with some other girl is n new refine- 
ment. 

S. 127. I— Parents who possess a daughter are entitled to take 
and keep betel, tea (lit-stone or brick tea, i.e., pressed itea), fruits, 
-flowers, eatables, offered (to them) by (as many as) ten men. 

n._When (the parents) have arranged about the marriage (of their 
daughter with a man) they may accept presents (from him* ; it they 
take (the presents) but give Itiie daughter) to another man, they are 
•guilty of having defrauded (the first man) of his connubial rights. 

III.— If (the parents) have taken the presents, but the daughter 
not wishing [to become the wife of the man selected by the parents, 
runs away, another daughter may be given (in her stead) ; if (another 
daughter is) not (given), all the presents (given) must be returned] 
provided sexual intercourse has not taken place ; if sexual inter- 
course has taken place, twofold (the amount of the presents) must 
(he given). 

Xoto.—The above is in Pali, and the reader will notice the same sort of vague- 
ness ai attends most answers ^ivcn by either Englishmen or Burmans whom he 
miiy question on the subject. It is not eas\ to get any precise answers to the 
inquiry wheflur the parents can contract the ma riage ol the children without 
the children's consent. .4s the husband and wife inherit from each other, the 
an.-;wer is of the u'raost importance. S. 127 would seem to show that some oveit 
iict, soaiething more than me-e mutual promises and giving and receiving of 
presents was required to create the status of husband and wife. 

With the above may be compared thu following sections of Book 6 of tlie Menu 
Kyay : — 

S. 17. If parents hive received large bridal presents, and do not give their 
■daughter to the giver of them, but to a rich m.in, ttiey shall return to him double. 
Why is this ? Because they have departed from their engagement. 

S. 19. If parents have a maiden daughter, and the parents of several young 
men approving of her shall separately make presents of betel, tea, gold, silver or 
■cloth, and demand her in marririge, and the maiden's parents accept tliem with a 
promise that, il she is willing, they will give her in marriage, should the maiden 
■on consideration approve of the person who first or last made the presents, or 
any one of them, let her be given to him ; and if the parents of the other young 
men demand back their presents on the ground that she has not been given to 
their son, they shall not recover them. Why is this ? Because it was stipulated 
she should be given to the one whom she should choo-e ; her parents have a right 
to keep the presents. If the agreement was not made thus, but they receive the 
presents of one saying they will oblige her to marry (their son), that the eiigage- 
.»iitnt with them is final, and if after this they give her to another, let them 
return all the presents. 

Here again, son ething more than mere promises seem required to create the 
■status of husband and wife. 1 have consulted two Burman Judges but they can- 
not explain s 19. It may possibly be derivedfrom the Hindu Svayamvara, but 
J suspect it is really a rule from Burmese custom. 

Remarks. —The Pali original of 127 of the Wutinafia, is as follows ;— 

I. — Matapita sadhitara dinne ambulasilaje 

Phale pupphe bhojane, gaheyyura dasaposinam. 



f 9 ) 

11. — Atha sankctakadinam katva gahiyya diiinakim 
Sace gaheyj'a aniiina kamadosasaman dade 

III. — S ink;im Jahiyya s^dhita, n'iccha palayi aniiakaui 

Dhitam dadeyya. no sace, sabbasunka)H na scvita;/; 
Sevitam pana dvegu«a»n. 

It miist be noted that the word silijjo, verse I, is not a classical Pali word ; the 
word has been framed in Burma to give a name to the pressed " brick t a " (sila-jo, 
stone-producedi, found in Birm=se bazaars and prepared chiefly by tiie Paloungs 
in Upper Burma. The fiist ver.'c has certainly been composed in Burma to suit 
Burmese customs and verses II and 111 are adverse to the spirit of Hindu law and 
society. The pa sage d.es not occrr in the Wagarii. 

. Swdyamvarx does not appear to me to fall under s. 127. In the above three 
verses pai ems' are represented as receiving suitors for their dau^jhters ;ind negoti- 
ating matches upjn their own and e.Kohisive respunsibiliiy, entailing dishonoir 
and loss upon the parents in case of nou--ompliance with their wish on the part 
of the daughter, .'^wayaravara is the seloctio;i of a husband by the damsel herself ; 
she becTmes a party to the matrimoniil contract ; the interest of parents or gu.ir- 
dians need not be consulted, their compliance is not requi''ed, and any protect is 
legally ineffectual according to Hindu law. Swayainvara i^ sometimes allo^ved to 
girls neglected bv thiir parents and guardians, because a girl is dish-juored when 
not betrothed at attaining pu erty .-According to the Apastamba, swayam^a^a takes 
place i 1 case '' a (marriageable) girl (who is not given in marria.ue) shall a low 
" three monthly pe.-iods to pass, and afterwards unite herself of lier own will to 
■■ a man cf her choii;e, giving up the ornaments received from her family. He 
" wfio fails to give a girl in marriage before pub-rly commits sin. " 

S. 128. If soma one from a. distant place makes piesents and soli- 
cits for the girl, and the mother and father receive the presents, and if 
that Kii'l lias had sexual connection with another man, or is pregnant 
or is barren (§[c3d5), or a leper, or deaf or dnmb, or deformed 
in a member, such defect; must be told to the person so//ti//«g. If it 
is not told, and the two marry (e8Ss§os), and Ihe man says he is 
unwillinjj to remain with her, the only thing which the mother and 
father in charge of the presents ought to do is to give them back. 
But if he knows or sees the defect and d' es not speak, and afier 
sexual connection with her expresses his unwillingness, he shall 
forfeit the presents, however numerous they miy be. 

J^ote. — The corresponding proviiion of the Meiu Kyiy is found in s. 18 of 
Bk. 6 ; see also my note to s lS6 in ihe chapter on divorce. In this s. 128 
is embodi-d one of the commonest maxims of our own law and eq;ity. The 
Hindu Manu authorizes the King to fine the person who gives a blemished girl 
in marriage. " If any man give a faulty damsel in marriage, without disclosing 
" her blemish, the husbmd may annul that act of her ill-minded giver, " 

S. 129. If husband and wife given in marriage by mother and father 
dwell in a sccparate house anl are unwilling lo c 'habit, and in pre- 
sence of elders divide the properly and get divorced (ogOGCoem) and 
again agree, neither the husband nor wife can be blamed for breach of 
the written award ; in other words, if the daughter has removed to 
the house of her father and mother and eats and drinks there, and 
if the husband and wife by mutual consent wish to live together, 
but the mother and father do not consent, they have a right to ttke 
back their daughter. The reason for this is that they treat her as 
covered by their breast (meaning under their care, J.J.). 

If a son is called from his father-in-law's house to perform his 
duties in his own father's house, even if he dies, his parents and 
relations are without fault. 
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Note.— I cannot support the c'OGt/ine of this secfJA))! out i)f the Menu Kyay. 
Ill Bk. (), s 30, it i* said :— " If children do pot nji.nis!er to their parens 
"' b.t leave tiem and live separatelv, let all Iheir propeity be taken from tlieni, 
■"iuid they may be punished crif..inally to the extent of six hundred stripes with 
•■ a rattan. " But in the next sentence the same treatment is orda^ijed for the hus- 
band or wife who leaves the other. See also my note to s. 122 above. 

S. l."0. A m.in tliroujjh having a suit is reduced to poverty. He 
says, "Conduct the suit :ill of \ e, I will give my daughter.'' A cer- 
tain person without any particular mctive conducts the suit. The 
suit beinj.; finished (or won ?), if the daughter and the mother and 
fither jointly consent, he is entitled to fulfilment of the promise. If 
there is not a joint consent, the price of the girl's body shall be 
given. 

Note. — Similar provision will be found in ss. 94, 96, and "9 of Thara Shve 
M\een : but this and the next case are not noticed in the Menu Kyay. For the law 
rejlarding pleaders, see s. 20 of bk. 2 of that Dhammathat. 

S. 131. There happening to be a suit, some one says (or 
stiruiates) lo conduct it, and before performance of the proposal the 
suitor gives his ycung daughter. That good map's son, being 
■unsuccessful in the matter premised (having tried and failed to win 
the suit, J.J.;, through shime abandons (the girl already given him, 
J.J.) and goes away. 

Another man in the same manner conducts the suit. If when 
the suit is won, the first man comes and says, " She is my wife, " 
which of the twiin is entitled to her as wife? The second man 
alone is entitled to that young woman : the bragging liar who ran 
away should not gel her. 

Note.— The fact in this case were that the fiiil was actually given in the 
most tionourable form of marriage by her fatlier, who believed that the man 
would fulfil his promise of conducting the suit He ran away without fulfilUng 
the promise and the girl was given to another person. The first husband cannot 
claim her as his wife in the case staled. What would have happened if the second 
marriajie had not taken place we can only conjecture. The above looks like an 
actual decision : and 1 explain it by the doctrine of mutual consent thown by the 
first husband bv conduct a*id by th>e wife by acquiescence and second marriage. 
It would be inconsistent with all the other sections to Suppose that the first 
husband ould terminate the marriage or gain any rights against the wife by 
means of abando.nment or other tortious behaviour. It wo.ild not, in my opinion 
be inconsistent to hold that the wife so a andoned might acquire riebts asain«t 
the husDa:id. Mo...:>g Htine informs me that where the parties are in the same 
village and ihe husband shows by words or conduct a determination to abandon 
t^ie wife, she may contract a secojid niarringe before the expirv of the period of 
three year« (l,s_-.vssed under s 122 The i.itention of the absent husband cannot 
be so easily inferred. 

In discussing s 13J with Mouug Htine, a Judge at Prome, I put two new 
^L^hLZwa^l^Jt I P""*'" ""'Ifrslanding. Suppose the first husband 
after abandoning the w.le, Hees away, and while so fleeing is stung by a sernent 
and dies before the wife ha» given him up or re-marled dS^. the wife inherU from 
the deceased husband by force of the well-known maxim that husbands and wive^ 
inherit from each other y Moung Htine's reply was that she does 

Agaip, supposing that thg runaway Imsband comes back and the wife 

fn ^u'^V^:"'f""'^ °'/"'"] ^"" "P ^"^ "«•"« destitute of subsi^r^^ce apses' 
to a Magistrate for an order of maintenance under the Code of CrinS Procedure 
The husband answers th.-.t she is not his wife. Is that a. good plea? Moung . 

husband and wil.. These respoiises are, ;!r^ropilnrco?r"c^!''^°e„''r:^rwh1 
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InTZul^^ujf'^ bv becoming a rah,n doe. not at once terminate tli,e marriage ; 
r.r.f f M ""if ^^^ "u'"''. Py'-'l^'"'* °r monks would not admit Inm ifl.e 
raeTely put on tlie yellow robe m <,rder to divorce himsdf from liis wife Much 
less, tlian. can a layman actinH; on base ra .tives cfiect a divorce by mLrely rimnin.' 
awny. Such maxims as that of the wife bdnj; the he^r of tl'e h .sband reall^ 
belong to a soi nd s^slem of junspn dcnce : tlie rcas.n for it, as civen in the 
Dhprnmathats quoted in the j dgment on itVheritai ce given in the appendix are 
that tlie wife did her pa:t in t.ikin- cue of ihe p operty, a ;d she is evrn f.,r this 
reason entitled to greater rights than any ol the children or all the children 

In s. 131 the Wonuaua does not m;ik«! it quite clear wlietlier the power 
■of ratifving a doseriion belongs to the daughter or her parents. In b 13S it is 
vested in tiie iMother I have noticed the more liberal dictates of the Ucuu 
Kyay. But the diiTerence of the two books as to the girl's power of contracting 
does not affect the above argument. " 

S. 132. A man siys to a mother and father, " 1 have no 
wife. " That mother and fa. her, believing that it is really true that he 
has none, give him their daughter in marriage. If afterwards a son 
•or wife turns up, whether one or tw > persons, children of that good 
man's son must be given. Then he may slay with his new wife. 
If there are no sons and dautjhters, they may live to;,ether only when 
the greater wife makes lier husban 1 1 over to his nrw parents-in-law: 
if she does not make him over, they cannot live together and the 
presents cannot be received. 

Mi«. — ^This section of the Winnanx has no counterpart \\\ tht Menu Ky^\y, 
and the words being obscure, I give the correspoi^ding passage in the Manoo 
Jh ira Shwe Myeen. s. 1!6 :— " Because a man say.s ' 1 have no wife' a daughter 
^'is given to him. Afterwards a wife or son turns up. One or two of his children 
^" shall be given to the new parent-in-iaw : then oulv can he li^!e with the new 
'' wife. If there are po sons o- daughters, and if the old wife gives him, then only 
" can that son in-law live wiih ike new wi]e It not so given, he cannot get the 
■"new wife. Neither can that man's presents be received. She (the new wife, J.J.) 
"shall be free from the status of being that man's wife. The reason i^ that' she 
■" was tricked and put to shame. " 

S. 133. If the mother gives the daughter in marriage 
during the absence of the ditighter's father, and if the father on his 
return docs not agree to it, he has a right to take that daughter back. 
Jn secular affairs (ecoocSg^) the husband alone h:is the governance 
of sons and daughters. Even if there be a king's daughter, the hus- 
"band alone has authority over the wife together with sons and 
daughters ; therefore it is ifbt right to act in secular aifairs without 
the husband's knowledge. Even if she be a chief queen she has no 
authority. 

Note. -~The maxim of the Mem Kyay, that the husband is lord of the wife, is 
judiejally recognized by.our Courts. Tlie paramount right of the father in preference 
to t'le mother in besto val the daughter is nlainly stated in the ru'es about 
guardians in s. 28 of Bk 6 of the Menu Kyay, as also the fathers right to 
recover the girl from the man to whom the mother gave her without authority 
from the father. The word which is 'lofcivc" in the Pali edition I have, at 
Dr. forchhammer's instance, translated ' secular affairs ' as distinguished from 
■spiritual or ecclesisatical aff.iirs. It not the same as "lawka, " which means a 
■cycle o- entire revolution of nature, something like Plato's year. Even in making 
reVigious offerings a wife is to act under her husbnnvl's control according to the 
sections of the Metiu Kyay quoted in my notes to s. 167 in the next chapter. 

S. 134. Persons who from old age are unable to take care 
of sons or daughters, or gcamdchildren, or gr;e3t-^randch.ildren, or in 
other words, to give them in marriage, make them over to relatives. 
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If the relations receive presents and give them in marriage, they 
have a right to give them in marriage. The real mother and real 
father must not speak in the matter. 

Note — For the sami; reason gifts made by old and in becile piirents are invalid! 
withoi.t consent of the children, as stated in 8. 3 of Bk. 8 of the Menu Kyay As 
lo children heconing managem when the parents are very old, see the ji dg- 
ment abow inheritance in Appendix B. 

S. 135. A man gives presents and takes a daughter and 
gots to a distant place. After fixing a date and giving her mainten- 
ance he may go to a distant place. If he goes away to inolher 
place without having given her maintenance the mother has a right 
to take back that daughter. If he gives maintenance, and does not 
come back for three years, there is a right to a huiband and .'on {i. e., 
the wile may take another husband and bear a new family). If 
within th'-ee years he dies, nnc' his elder or younper brother comes 
and wishes to live With her, he ma\ live wiih her after paying her 
debts owed to others. 

Note. — This si bject is discuss^ed under ss. 122 and 131 and in my first note 
See also fs. 14 to 19 of Bk. 5 of the Menu Kymy. The chsi ttr of the Wonnanx 
on divorce deal.-; with the subject again. 

S. 136. There are four kinds of virgins, namely, a virgin whose 
sexual desires are similar, a virgin of clissimiiar incliraticn, a virgin 
of like class and: desires, a virgin of like desires but different class. 

There are five other kinds, namely, a virgin of similar desirest 
a virgin of different desires, a virgin of the bame class, a virgin no, 
of the snme class, and a virj^in slave. Some say that including these 
five there are nine Idnds. A virgin of the class of rulers (o5s(|[!) 
minmyo fthe noble class in Dr. Richardeon's vocabulaiy , a virgin 
of the Brahmin cl'ss. a virgin of the trading class, a virgin of the 
ploughman class 'cultivators,'. In some written decisions it is taid 
that these four kinds, together with the five classitied according to the 
desires, are the nine different kinds. 

S. 137. If a man by mutual consent has sexual intercourse with 
any of the abovemei tioned virgins he shall not be liable to any 
damage, but if against the will of the girl^he shall be liable to punish- 
ment. A man may take a girl of the same class and desires, and if 
he takes one not of the s;in-e class but of tl-e same desires, ard then 
takes another, he shall pay as damage the price of the girl's Ijody. 
If a man has connection with a minor arid thereby spoils her vir- 
ginity, and if this is done through a go-between it is said by wise men 
of old that both the man arid the go-between, shall have their hair 
shaved, leaving a cioss, and then be taken round the village and 
beaten with canes and split bambo. s, &c. If a man by force spoils 
a girl and if she thereby dies, he shall pay as r'amage 10 slaves, but, 
on the other hand, if the girl consents no damage shall be paid. If a 
man spoil one of the members of the ruling family, he shall pay 500 
tickels of pure silver as damage ; if a member of a Brahmin family, 
400 tickels ; if of a merchant's family 300 tickels ; if of a culti.vators' 
family, 200 tickels ; and if of a slave family, 100 tickels. The above- 
mentioned amounts shall be given as dimage only when the girl has 
been made pregnant, ' otherwise half orily of the abovementioned 
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aiuoiihts shiall- be given ; but if the: co-habitation was done by force 
4he whole amount. A slave virgin means a daugiiter of a slave by 
her master, and she is so called because her mother is a slave. ' 

■, Not}. — This and the remaining sections are of less practical importance 
Shan the forejjoing since the passing of the 1 idian Penal Code, thoigh valuable 
as showing the sentiments to which the Burmese law applies. They should be 
■compared with the Menu Kyay, Bks. 5 and 6. The classification of virgins 
"begins in s. 27 of Bk. 6; some cases ti seduction occur ;.t the beginning of 
that book. It may here be mentioned that in " .Vlee Kin vs. Nga Myin Gyee," 
sprinted in circular memorandum 42 of the 18th October 1882, the Judicial Com- 
jnissioner ruled that a woman caimi)t maintain a suit against a paramour on the 
mere allegation that after consenting to cohabit with him she became pregnant. 
In a judgment printed in circular meu.orandum ' ?9 of the 14th October 1882, 
the Special Court held in a suit for maintenance of children brought by the 
:mother, under the Duddhist law, that as she chose to live separate from her 
husljand and make her own arrangements, , she was not entitled to cU.im main- 
tenance of the children from the father. 

S. 138. (fl). If a man lower in rank than the X'irgin by force 
has sexu-il connection with her a.gainst her will, he shall pay as 
damage all property he possesses, and is also liable to punishment. 
If. on the other hand, the man, be of higher rank, he, shall pay as 
darntges 100 tickels of silver. If both are of the sarne rank, ihe maa 
shall only be punished, and if the girl consents, they, may live as 
man and wife, but if the man does not wish to take the girl, he shall 
pay the price of the girl (accordfng to her rank). 

(6) If a man lower in rank than the virgin has connection with 
iier by force and against her willin a secret place, the frrefingers of 
bis left hand shall be cut off, and if he is afraid to allow this being 
done, he shall pay damage as much as a. man of high rink would 
have to if he did the act. If a man of higher rink did the act, he 
shall tike the girl, and if he does not do so, he shall give all his .pro- 
perty. If, on the other hand, he has no property, he shall pay as 
■damage 200 tickels of silver or 600 tickels of copper.- If both are of 
the sime rank, and if the man gives a large aniount of presents, the 
girl should take him, but if the girl on no account wants the.ipan, he 
■shall pay as damage only 30 tickels of silver, and if she is made 
pregnant 60 tickels. If before the damage is piid the woman (with 
child) dies, three times the amount shall be paid. A wise man has 
■said that a man who, makes presents and proposes for jv virgin and 
before the consent is given embraces atid kisses her, ;sha!l pay 15 
tickels of silver as damages. 

S. 139. Wise men of old have ppinfed' but that if a man has 
sexual connection with a virgin whp' is mad or dumb or blind, he 
shall p=iy no damage if she consents, but he shall only give her cloth- 
ing. If he makes her pregnant, he shall give her maintenajice and 
look after her. If the girl dies, he shall pay all funeral expenses as 
if she were his wife. Iij other words, if a man has connecticn with a 
blind virgin he should take her, and if he does not so wish he shall 
pay 30 tickels of silver),' the value of milk, and he'may also be punished 
and put to shame. If the girl has no parents she alone is entitled to 
the 30 (tickels), value of milk. -• ' 

' ' S 1-40 If'a. virgin of high rapk makes advances to a man of equal 
Tank,'bpth.sha)lbe punished and put to shame by their rehtives, and 
no damages shall be paid. I£ she consents to a man of higher ranfe 

3 
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fjncl f e?:u3l connection takes place, no damage shall be paid. If she 
'consents to a man of a low rank, she shall be tied and exposed to the 
sun. Thus it has been said. 

' S. 141. If after the parents have received presents and betrothed 
their daughter she is seduced by another man, and if before the 
presents have been returned, the parents die, the seducer shall return 
all the presents, for it was he who plucked the girl's Jiower of vir- 
ginity. 

S. 142. If a virginga-between seduce a virgin, she bh-.ll be made 
to pay 200 viss of copper. If a woman of mature age acts . as the go^ 
between, her hair shall be shaved arid she shall be turned out -of the 
country, if the go-between is one of low degree, she shall be made to- 
ride a mule and be taken all round the country, for she did not treat 
the virgin as her own daughter. 

S. 14^. If a man obtains a wife by presenting propertj' which 
does not belong to him, and if the owners of the property come to- 
know about it and take away their property, the parents shall not tell 
tlie man that they gave their daughter because they thought the 
property was his, and that as they have found out the truth they will 
not give her to him. 

S. 144. The following are the 21 kinds of virgins classified hy- 
men : — 

(1) a virgin of advanced age ; 

(2) a minor virgin ; 

(3) a djfeSsetf virgin ; 

(4) a pregnant virgin ; 

(5) a virgin come from a distant place ; 

(6) a virgin under mother's care ; 

(7) a virgin under father's care ; 

(8) a virgin under grandmother's care ; 

(9) a virgin under elder sister's care ; 

(10) a virgin under younger sister's care ; 

(11) a virgin uiider relatives' care ; 

(12) a virgin under grandfather's care ; 

(13) a virgin under the care of her father's younger brother 

(ooeogsii) (this word -also means step-father, hence it may- 
mean a virgin under her step-father's care) ; 

(14) 2i virgin under care of her father's eider sister; 

(15) a virgin under the care of her mother's brother ; 
"' (16) a virgin under elder brother's care ; 

(17) a virgin under younger brother's care ; 

(18) a virgin under the care of her mother''s elder sister ; 

(19) a virgin under the care of her mother's younger sister 

(Secgsi) (this word also means step-mother, hence it may 
mean a virgin under the care of her step-mother); 
' (20) a niad virgin ; and 

(21) a virgin under creditor's care. 

A daughter who makes herself loved by men, and has a good figure 
which makes her look pretty, and has not been spoiled by any man* 
i^,G^lled a virgin. A girl of eight years is said to be a " Goyree vn^iii -'' 
a girl of ten years is said to be a " Konemaree " virgin ; and a girl 
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of 12 years is said to be a virgin ; and a girl upwards of that agei is 
said to be a grown-up woman. As long as a woman has had no sexual 
intercourse %vith a man, even if she be 60 years old, she is said to be 
a virgin. If opinion varies from the above sayings cf preachers and 
also about the abovementioned 21 kincs of virgins which is ■ not 
shown in the Byar Ga Rtnc Kyan, it is left for the person to con- 
sider.- 

Remarks. — The terms goyree and konemarte are used in the same s gnifi- 
cation and lejjal importance in Anglo-Indian law-books, but are spelled " gauri " 
and "kuma:i" according the system of transljteralion adopted in Europe 
and India for all purely Aryan words. No Sanskrit or Pali sphojar will be able 
to identify an Aryan (Pali or Sanskrit) wojd transliterated according to the 
system now prevalent in 6-irma. I spell all Pali wo.ds conformant to the Indian 
and European system of transliteration- 

Byargarii.e kyan is the Pali vyakararaam mutilated beyond recognition by 
the present mode of transliterating Aryan words in Burma. The word has refer- 
ence to a set of 250 Sanskrit works, which were translated into Burmese by the 
order of the successor of Alompra a hundred and fifteen years ago: his collection 
begins which Vopadeva's Sanskrit Grammar (Vyakara«a»«; and is known in Bur- 
mese by the technical appellation (t^OOO§o5soecX)CO:j|3i:c:§) (^eeHo««,f».» 
Dhammathat, p. 104), " the bco'<s beginning with the Vyakaranam, &c." The set 
contained also the "Samudrika lakshanam" and " Ittishastra," works on palmistry 
and erotics, from which a good manv passages on virgins and women have been 
abstracted and incorporated in the M.nu Kyay and the Wonn na in the edition 
we poFEess at present. The passage does not occur in the Wagaru. 

S. 145. (1) a woman taken care of by her mother ; 

(2) a woman taken care of by her father ; 

(3) a woman taken carS of by both her father and 

mother ; 

(4) a worn in taken care of by her brother ; 

(5) a woman taken care of by her younger sister ; 

(6) a woman taken care of by her rehtions ; 

(7) a woman taken care of by her family ; 

(8) a woman taken care of by her friend of the same 

religious habits ; 
t9) a woman taken care of by those who promised to 
look after her when she was yet in the womb ; 

(10) a wonjan taken care of by her lover ; 

(11) a woman punished ; 

(12) a woman slave bought with and taken by giving 

property ; 

(13) a woman who lives together by mutual consent ; 

(14) a woman who lives together for ease and comfort; 

(15) a woman who lives together by the mere gift of 

clothing ; 
116) a woman who lives together because a vow of love 
has been made by dipping in the water mug ; 
^ (17) a woman who lives together by the removal of the 
burden laid on her in that country ; 

(18) a confidential woman slave ; 

(19) a woman who lives together because the man is a 

conductor of suits ; 

(20) a captive woman ; 

(21) a woman who lives together for a short time only ; 

if sexual connection takes place with any of the abovementioned 
21 kinds of women, that person commits a sin. -j 
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Out of the abovementiotied, ihe women from the one under the: 
mptlier's care to the one under the care oithe friend of the same 
rehgious habits ccminit no sin eveti if sexual conneclion takes place, but 
the men commit sin. Tims it should be noted. ' 

// sexual eotinectioh lakes place with any of the women from the 
ohe taken care of by those who promised to look after her when she 
was yet in the womb to the one who lives together for a short time 
only^both the man and the woman commit sin.' 

The decisions about these 21 kinds of women are laid down in ■ 
the Tha-mun-ta-paMia-dee-ka-wence-ah-ta-gee-hlar (O3^o1a)0§oo8^^: 
sragoDCOOii) and following these they are shown in Dhammathats. 

.. Remarks— Thi: " Samantapasadjka '! (Tha-man-ta-pa-tha-deeka) is Budha- 
ghosba's cornihentary (atthakatha, ahrta-gee-htar) to the . five books of the Vinaya- 
pitafcam, containing the rules and regulations of the Buddhist priesthood. Bud- 
haghosha lived in the 5th century A I). The ^ " Sainarstapasadika " and the 
yisvjddhimaggo , by the same author, form the chief sources of the purely Bud- 
dhistic portion of the Biirmese Dhammathats. 



DIVORCE. 



Translation of the text of the chapter on Divorce in the Manoo Wonnana 
Dhammathat as edited by JVloung Tet Too in Burmese, with Notes by 
John Jardine, Esq., Bo. C.S., Judicial Commissioner of 'British Burma, 
and Remarks by Dr. E. Forchhammer, Professor of Pali. 

There are seven kinds of wives, viz., a wife like a murderess, a wife 
like a thief, a wife like a master, a wife, like a motl.er, a wife like a 
sister, a wife like a friend, and a wife like a slave 

Note.— The seven kinds of wives are described in the iJe:iu Kyay Dliam- 
mathat, &&■ 5, s. 11 ; and again with greater fujness in Bk. 12, s. 1. Both 
tliese descriptions are knglhier than those of the Waio.ana. Ptrhaps these 
classes are referred to in s. 24 of Bk. 5. In the Wonnana one of the wives is 
that like a murderess ; in the Menu Kyay she is compared to an enemy, and htr bad 
dispositions are strikingly portrayed. In our annotations we try to supply (or 
the; first time some iijformation about the Hindu and Buddhist sources of the 
Burman law, and we point out the reft;rences to sacred literature. .In spite of the 
close connection of the two codes of marriage, we cannot find that connection at 
all mentioned in judicial decisions, and as a rule the Burmans are quite ignorant 
of the Hindu Sbasters. 

S. 147. A wife who wishes her husband evil, who tries to find 
fault with him, who through lust loves others besides him, and who 
does not respect him, is said to be one like a murderess. 

S. 148. A wif*; who hides or squanders the earnings of her husband 
obtained by cultivating or trading is said to be one like a thief. 

S. 149. An idle wife, who does not loot after the house, who. is 
a glutton, who is rude in her ways and vulgar in her conversation, 
who complains and ill-treats a perseverirg husband, is said to be one 
like a master. 

S 15 J. A wife who looks after the welfare of her husband as a 
mother looks after her child, who keeps him away from all harm and 
evil, and who niakes good use of the property, is said to be one like 
a mother. 

Note. — For a view of the Hurman's notions of wifely duty see the more 
embellished descriptions in the Manu Kyay, Book 12, of which the following is a 
,ample :— 

'• A wife like a mother is this : a mother, from the time her child is conceived 
and born till he arrives at puberty, takes care that no bugs, ghats, mosquitoes, or 
horseflies shall bite him. If he be in the charge of any other person, she fears they 
will hurt him or give him improper food, that they do not love him as sFiedoes, 
that they may both love and hate him at the same time. Ifhe cries of his own 
accord, she thinks some one has beaten him : if others give him the best of food, 
she thinks there may be poison in it, an.d only wishes him to eat what she 
herself prepares for him; is contented if he be asleep or idle, and be he 
dressed as he may, thinking him handsome, she is happv ; when . be sleeps she 
will not leave him till he awakes, lest anything bad befall him ; if he goes 
in the sun or the rain, she is anxious about him, and fears lest he should 
fall ; though she herself has reither Test nor food, if her child his. she 
is satisfied,. iWishts .to hear his .happy, voice, thinks ..even his abuse, and 
bad language pleasant, but quietly kisses and gently checks him, saying 
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"these are bad words, do not repeat them my son," and out of the hearing 
of others constantlv advises him in all matters as to the way it is P^Pf^. " 
not proper to go, the proper time for coming, the proper tune for remaini. «, 
the proper time for sleeping, the proper thne lor eating; adyis-;s him to avo a 
the five sins of killing, stealing, adultery, lyinp, and drinlcing, and con.iamiy 
instructs hira that the iinag-s, the laws, and priests, the three gems, are i ic 
proper objects of worship ; places him with a good teacher, and it he praise niin 
she is delighted ; wishes hm to be a priest ; or if he remain as a Hay) man, ^'^"" 
him to take a wife from an excellent family, and wishes to the entJ o "er "'^ .'" 
attend on him. luinfancv, when she takes him to her bosom, he puus ner n.ir, 
W.-ks and scratches her face and breast, bites and scraches her hps, and ttiougn uc 
relieve his natural wants on her. she is not disgusted. In this way, as a woman 
loves her child, so a wife (who reflects) that this is the' husband given her oy ner 
parents, or the husband got bv the instrumentality of a go-between, or '"^t "e is 
yie husband of her choice andsiie the wife of his, and eats not unless ne eai-, 
and sleeps not unless he sleeps, that he ii a man, and manhood is a gittt om 



surpass others in tne assemoiy, ana wisnc- to miuw uic L%:a^^-'^ ■^. ■■•- "=•- ° ,, 
expects and looks oiiUor him in his return; wishes to give him his cloll es (to 
dress) and prepare his meals for him ; and though he may go after other women 
let not others know it. but concealing the fact, advises him in bed, when no one is 
present (a curtain lecture) : a wife who thus consults the vvishCF of her husband 
and acts in this way, and has good sentiments, is a wife like a mother, and such 
a w ife ought to be loved. 

S. 151. A wife who respects her husbind as a. young siiter respects 
her elder brother, who ieels ashamed and is afraid of him as a sister of 
her brother, and who gives in to liim in all that he does, is said td be 
one like a sister. 

S. 152. A wife who tries to make her husband hrfppy, as a man 
rejoices to see the arrival of his friend from a far country, w ho is of 
an upright mind, and who knows her duty towards, her husband, is 
said to be one like a friend. 

' S, 153. A wife who has a quiet disposition, who remains quiet 
even when struck or punished, who by kind words makes her husband 
turn away from evil to good, is said to be one like a slave. 

Note. — In s 46 of Kc. 12 of the Menu Kya\i the submissive conduct 
of a wife is highly praised. The sacred law is quoted against itself as applaud- 
ing even the wife of a hunter who hands hiin quiver, bow, and arrows and receives 
the prey I rom his hands. She is to be saved from hel! and receive advantage from 
her dutiful conduct; while the hunter himself is foredoomed to deadtul hills 
because he takes animal life. 

Re narks — ^The passage treating of the seven kinds of wives is a discourse 
ascribed to Yasodhara, the wife of Gautama, before he became a Buddha. I give the 
whole passage-as contained in the Sinhalese SjMgo/ovarfflS!«/t(j sanne (Hardv, Man. 
of Buddhism, p. 483). The Pali text is taken from the SuttapitakaDi and: there- 
fore belongs to the sacred Buddhist canon. In the discour.se delivered by Yaso- 
dha'"a dewi, in the presence of men, dewas, and Brahmas, immediatpty previous to 
her death, she described the seven kinds of wives, that there are in the world of 
men! — 

1. Wadhaka, the executioner. — This woman always thinks ill of her husband, 
though pr.jtesting continually that she loves him; she associates with other men 
and tiatters them. If her husband be a poor man, she asks him for something it is 
not in his polver to give her, and then reproaches him because she d.^ts not 
receive it ; and .she sits on a higher seat in his presence.. Though such a woman 
should have a person beautiful as that of a dewi, be of a respectable family, and 
possess many slaves, .she is not the wife of her husband ; she is like a mafiacle 
tightly fastened by th ; executioner, or an iron collar encircling his neck, or a 
Weap on alvva:y3 prepared to wound him, or a sword so sharp that it vvill cut a 
hair. 
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2. C/ton,{/ici/Jte/—This woman is seldom in the house of her hu»bai d, but 
goes to the market-place, or the field, or wherev. r there is a nuiJtitude of people ; 
■She IS acquainted with many ways or sin ; she hides whatever property is brought 
into the house by her husband,— hides it from him, b.t reveals it to other man ; she 
tejjs abroad his secrets ; she appears to desoise any onuunents and other things 
that he gives her, and asks pettishly for what he does n t give ; she shows no 
tondness to her husband's lelativesor friends ; she shuns the company of the good 
and associates with the bad. She is nut like his wife, but like an ulcer o.i his body 
or a cancer, or an incurable disease ; she is like a fire in a drv forest, or an axe for 
butting doAfn the tree of merit. 

3. Swami, the ruler.— This woman does not in any way Strive to benefit her 
"husband, but to injure him ; she leaves the house and runs hither and thither, 
she lets the work of the house remain undone ; her inind goes out after other men ; 
«he is continually eating ; she hankers after things that do not belong to her 
.station ; she proclaims her own fame and gives no credit to others ; she despises 
Jier husband and rules him as if he was her slave, and is like a messenger sent 
from Yama to frighten him. 

These three desciiptions of women when they die will be tormented in hell, 
therefore their ways are to be avoided. 

4 Matu, the mother. — This woman loves her husband as a mothc:r, takes care 
•of his property, provir!e<! his meals at the proper time, and is always anxious for 
Jiis prosperity, when he does anything wrong she afieclionateh reproves him and 
threatens to return to her own relatives if he will not do that which is right ; she 
gives him good advice and recommends him to be indiist ious, lo5'al, and togo 
and hear bana. She is like a divine medicine for the curing of all diseases, or a 
fcrauch of the kalpa-tree that gives whatever is requested from it. 

$4 Bkagiiii, tlie sister,— The woman pays the same reverence to her husband 
that a sister does to her brother ; she gives hiin all that is in the house ; she wishes 
that he may receive whatever she sees others' possess ; and she loves him alone and 
no other man, 

6. Saklii, the faithf.d friend. — This woman is always thinking about her 
Iiusband when he is absent and looks out cdntinually for his return ; it gives her 
jileasure to hear of him, and when he returns she is delighted to see liim ; srie' 
associates with his friends and not with his ene i ies ; his friends are her friends 
and bis enejinies are her enemies ; she hides his faults and proclaims aloud his 
goodness : she stops those who are abusing him and encourages those who praise ; 
■she tells others of his virtues and greatness ; she keeps no secrets from him and 
•does not reveal those with which he entrusts her ; she is sorry when any misfortune 
happens to him an:l rejo'ces in his prosperity ; and she provides for him the best food. 

7. Dasi^ the slave. — ^This woman does not resent the abuse of her husband; 
however brutal it may be ; she does all that is required of her with alacrity ; she 
keeps at the utmost distance from all improper conduct with other men ; she first 
gives food that has been nicely prepared to her hiisband, or any guest there may be. 
in the house, and then e.ots herself ; she ri tires to rest after her husband and is up 
fbefore he rises ; she is economical in her; expenditure, she commends and exalts 
Tier husbtnd, but is herself lowly as a slave ; arid is like a helper in the -procuring 
■of merit, or a shield in warding off demerit. ^ 

According to the institutes of Vishnu (Vishnu Smritil the duties of a wife are 
-as follows : — 

(I) Now the duties of a woman 'are as follows) : — ' ■■ 

12) to live in harmonv with hen husband : ^ 

(3i to show reverence (by embracing iheir feet and such like attentions) 
to her mothei -in-law, father-in-law. to gurus such as elders', to 
divinities, and to guests ; ' 

(4) to keep household articles (such as the winnowing basket and the 

rest) in good array 
(5; to maintain saving habits ; 

(61 to be careful with her (pestle and morta^ and other) domestic utensils: 
17) not to practice incantations with roots (or other kinds of witches); 

(8) to observe auspicious customs ; 

(9) not to decorate herself with ornaments (or to partake of amuse- 

ments) while her husband is absent from home ; ! 

00) not to resort to the houses of strangers (during the absence of, h,e,r 
hiisband) ; 
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(11) not tostand near the doorway ctf by the windows tof her house) ; 

(12) not to act by herself in any matter ; i. . , ^ 

(13) to remain subject, in her infancy to her father, in her youth to Her 

husband, and in her old age to lier sons ; 

(14) after the death of her husband to preserve her chastity, or to asctna 

the pile after him ; ... . . „„ „„,,-f, 

(151 no sacrifice, no penance, and no fasting is allowed to women ap.rte 

fr .m their husbands ; to pay obedience to her lord is the only 

means for a wOman to obtain bliss in heaven ; .u i- ■ r .a 

(16) awom^nwho keeps a fast or penorms a penance in the l"'=t"ne op 

her lord deprives her husband of his life and will go to hell ; 
(17i a good wife, who.peserveres in a chaste lite after the death ot her 
lord will go to heaven like (perpetual) students, even though she- 
has no son. I 

S. 154. Out of these the first three kinds of wives may be 
divorced (g|c^o) kwa) even if they have had ten ' children, but 

the other four kind sould not even until death be divorced. 
Jiote. — ^The parallel passages in the ilenU A'yayare the following: — 

Book 5, s. 11. Amongst these seven kinds of wives, the wife like a mother, the- 
wifelike a sister, the wife like a friend, and the wife like a slave ought not to be 
putaway by any man, butslio-ild be lived with for life. Tlie wife like a.master,. 
thu wife like an enemy, tlie wife like a thief, these three, even if they have borne- 
ten children mav be put away - they need not be lived with for one day, and of 
the seven, the wife like a slave, if she pray to be a man in the next life, will not be 
disappointed; her prayer -will be fulfilled and befo:«- others She will obtain neik- 
ban. Thus the gods Pitsay ka Bandoh have praised them. Thus the Yathay- 
called menu said. 

Bk 12, s. 2. Of these seven kinds of wives, the wifelike an epemy, the wife- 
like a thief, wise men of the law, if it be proved after careful examination that 
they are so, have the power to give judgment as in the case of an enemy or as 

t:iiet. , 

Some need for impartial decision would arise from the permission given in s. 4? 
ot Bk. 12 to the husband to sell the wife who took a paramuur. The husbandi 
could not be judge of his own cause, and a judicial procedure is described irt- 
s, 36 of Bk.6, which must be compared with the provisions about paramours in s. 3^ 
of Bk. 12. - Trials by ordeal were also sanctioned as in the Mosaic and Hindu- 
Codes , the Burmese ordeals were by lire, water, chewing rice, and by moltem 
lead,— ->«« s.680, &'C., of the Woimana and Bk. 9, s. 16 of the Menu K'yay If the 
violator were of exalted rank he might find a substitute or purge himself by mere; 
oath in certain cases ; see ss. 34 and 35 of Bk. 6. The giving of property to 
paramours and lesser wives is discussed in Bk. 8, s_. 3, pp. 236 and 239 of 
Kichardson's edition. These rules are worthy of attention as sjiowing the policy 
of the law to be opposed to imno ality. The power of the wife to give away- 
proper ty is limited as the following extract Sjhows : — 

" In case of ihe wife making a gift without the knowledge of her husband,. 
whether it be to her paramour or not, she has no right to confer a gift unknown to 
her husband ; if the husband shall take it back, let him have it. This is only sai4 
of things equally the property of both. In case they shall both have been married 
^efore, if the wile, without the knowledge ( f the husband, shall confer a jift of part 
of the property on any person other than her paramour, let her have the right 
to do so, the husband cannot claim it back, let him only correct his wife for not 
having told liini. Even if the thing given be part of the property brought with 
her, if she confer a gift on a raramour, or a person of whom the husband has 
suspicion (under the idea) that she has right to her orij;inaI property, she has- 
no light to do So without the knowledge of her husband ; let him have ihe right to- 
take back the whole." The rules in s. 108 of the Indian Contract Act must also- 
be considered in such matters. 

S. ISS. A woman who possesses good qnalities is said to be a. 
loving wfe. The woman who loves her husband is a wife that 
should be retained- and should not be divorceid, even if liable to 
illness. 
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Note.— The Burmese Dhammathats conlaiii the doctrine of the Hindu Tawyers as 
to the peiial character of desertion., The lolloping among otljer texts collected in 
Ci)lebrooke's Digest prove the identity :— 

Nareda. — ^A husband wlib abandons an afffectionate wi/e, or her who speaks not 
harshh, who is sensible, constant, and fruitful, shall be brought to his duty by the 
King with a severe chastisement. 

Vishnnu.—A man who deserts a faultless wife shall suffer the^same- punishment 

Devala — No atonement is ordained (or that man who foisakes his own wife: 
through delusion of mind, deserting her illegally, nor for him who lorrakej a vir- 
t4ious son. 

,ra«».— She who, though afflicted with illr.css, is beloved and virtuous, must: 
never he disgraced, though she may be SLipersided by another wie with her own 
conseut. 

The husband was also liable to a penalty of a third part of bis property : for the 
reference see Note to S. 170. 

This section ISS is also supported by ss. 173 ar.d l70 to 178. It appears- 
to iiie a correct statement of the general rule ot Buddhist law as displayed in the 
Dhammathats. As might be expected, the la\\ coincides with the established 
notions -of n.orals. The exciption's stated in other tect! Oris make the rule clearer. 
The passaj;e in s. 3 of Uk 12 of the AJiiiiii Kyay about the Kan or Karma 
or balance of merits in past existences, which is the basis nf the doctrine of «.v- 
farte divorce applied by the Recorder of Rani?oon in so many cases, and which 
is the passasje usually quoted in support of that doctrine by Burmans, has re- 
ceived the learned attention of Dr. Forchhammer since I wrote my second Note 
on marriage. The similar language of s. 43 of Bk 12 and s. 54 of Bk. 10. may be 
noticed. On a matter abi.i t which the only opinion of vali e must be that of a. 
scholar I need say no more : but I would especially draw the attention of the Bur- 
mans (who are iili mv experience generally unable to explain the literary allusions 
ol the Dhamm: thats and completely ignorant of their connections with Jnt'ian 
lawl to the introductory remarks of mv learned fiend. Even in getting the ; eat 
sense i)f the Burmese editi-on, more than a superficial knowledge of the B; rmese 
language is wanteil. The Burinan langi age usually conveys tv\o idea? : one of mere 
abnadonment or desertion, which is pronoui ced to be illegal, and is an aet ol ill- 
temper or wickedneiss ; the other i< !ivorce> whicli, unless cffccleci by mutual con- 
sent, required f^irhalily arid impartial ii.ves ij;al on. Moung Htine states a dis- 
tinction never mentioned to me by any European, or nny other Burmar, though 
prob.ihly known to Dr. 9ichaid.<oii Where the word iica (divorce is used by 
itself a separation by muti a! consent is implied : where two verbs are used^ 
namelj, sun kwa (abandon) (separate) the meaning is, le says, a separation or 
abiindonmcntcaused by the act of one party only I hope some student of I'ali 
will remember this when the Pali edition , is t anslated as the Kec order's inter- 
pretation of these antique laws affects the whole law oi marriige and inheritar.ce. 

Remarks. — Kua (cgol) iil Hurmese is an intransitive \erb. khwa (gilt) the cor- 
responding transitive fo m ; the former.implies that the act, of (breaking takes , place 
without an direct external agency thence in a legal tense by " mutual consent. "Fj. 
JST/iJwa indicates that the act of breaking is caused by an external agent, by a third 
partv, not the two concerned in the breaking. See Menu Ky.iy, page "57 § 44, 
•' though she and her husband do nit wish to separate, biit to live together, if the 
" parents of the woman wish to separate them, they shall have the power." Their 
r-utual CQhicnt not to separate is expressed by (rgOB^Oa^ll) where kva alone- 
used confirming the sagacious remaik of Moung Htine. The power of the parents, 
(as a third party) to separate them lagainst their mutual consent is expressed by 
the causative or transitive form .f the verb, namely, Kim a (§1) (G£ra|§1ooo l^^ 
Sun means ' to give up, " to' abandon fJ^-Z'nrie', beca'se the aiitit etic verb t un 
implies " to do something by joint contribution." Moung Htine is th retire correct 
in maintaining that sun kwa means separation or abandonment by one parly onlv. *■ 

In Pali the ve'h' chaddetl (is generally used to convey -the forcible P"»tj"g a^ajr 
(of a wife), and is in Burmese rendered by the n ore emphatic (g|§®n2^Slc-0" 
callfiti, the passive of cijakatt (to abandoii, to yive . p is used for Burmese suiikva; 
also jahati and vijahati ; but the Pali is not capat^le of expressing the fine distinc 
tions of the Biurmese iitii, ku'd, khwa, or sun *!ca, in the verbs theinf«lves. 
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S. 155. A woman who is barren, a woman who always brings 
forth female children, also a wijmau who has bodily deficiencies, a 
woman who bears neither daughters nor sons, a woman with leprosy, 
a woman of bad conrluct, a woman who has no love for her husband, 
or in other words, a worn in who having no love for her husband 
has a paramour, these five kinds of wives may be abandoned or 
•divorced {Sun pyit Kwa Shin). 

Note. — In paragraph 32 of m^v second Note the reader will find the reasons 
^iven by the Pa'i Profesjor, Dr. Forchhammer, for considering this section to be 
the nucleus of the Burman law about divorce. 

Ss. 156 and 176 must be considered t-ogether when we co.npare them with the 
Hindu texts cited by Coleb-ooke. For certain matters, such as the Hindu law 
tre;its as reisons for excluding from inheritmce, either husband or wife might 
refuse conjugal rights to the .jth'er, and the wife might in other ways be superseded. 
I reler to leprosy, elephantiasis, marasmus, and genital diseases Moung Kyaw 
Doon alone among the Europeans and Bur.nans whom 1 consulted explained in 
this sense the passage interpreted as an auihority for the doctrine of free ex- 
parti divorce : — " When there is no fault on either side but their destinies are 
not cast together." 'Ihis is in s. 3 of Bk. 12 of the ..tfei/w Kyay : in s. 43 the same 
■ej^ression is distinctly used regarding these diseises. Dr. Forchhammer comes 
to the same opinion as Moung Kvaw Doon. who could not give his reason at all 
■clearly, , but supplied me with the hint in paragraph 38 of may second Note. The 
bodily diseases and certain immoralities are .set forth in the Hindu books very 
much as in the Birraese codes : compare Colebrooke on the duties of a husband 
and exclusion from inheritance. . The clear doctrine is that loathsome disease 
results from si ii which h-ay have been committed in a former existence. The wife 
so afflicie:! mav be refused conjugal rights, and, as Devala puts it, be excluded 
fr im b isiness. O", acciirding to minu and Cullucabhatta, another wile may be 
take.i ; .'ut as shown by the following texts she could not be divorced, and apparently 
■could not abandon the husband unless he repudiated her. 

Yajnyaxakyn . — A superseded wife, must be maintained : else) a great offence is 
■committed. 

Manu.—\l a wif6, legally superseded, shall depart in wrath from the house 
she must either instantly be confined o; abandoned in the presence of the whole 
iamily. 

As to ill-tokens discovored by pal nistry, redundant fingers, and other concealed 
blemishes in a betrothed girl, see the Hindu texts lf*3 to 185 in Bk. 4, Chap. 4 of 
Colebroo^c's Digest. 

The above five causes are similar to those mentioned in the ancient Hindu 
law books as entitling a h .sband to supersude his first wife by taking another, 
not to divorce her, divorce being contrary to the sacramental ideas of ihe Hindu 
law. The Buddhist law as stated in the Menu , Kyay coincides with the Hindu 
law, e. g., Bk. 5, s. 18, as regards leprous and diseased wives — "Let the husband 
-"I minister to her in the most proper manner ; he has a right to cease connubial con- 
■<|nection with her. ,He shall have no right to put her away (sun) with her pro- 
.'perty. If he takes a lesser wife he has a right to do so. " 

Book 12, s. 43, refers to all the five sorts of women, and the writer imme- 
diately explains that only sup.tsession is intended by adding a proviso ;— " By 
putlins; away (sun) is not meaat that he may take all the properly and put her away, 
but if he wish, s he may take another wife, and a wife as above shall have no 
Tight to oppose his wishes ; thus she may be said to be put away (sun). This is one 
point in the matter." If he had been induced to marry a leprous or deformed woman 
without knowing of the defect, he could, under s. 128 of the Womatia recover the 
presents Irom the girl s parents and so be in a pecuniary position to contract for 
«onie one else. ■ 

If the bad conduct degenerated into adultery, the husband was entitled to 
■divorce as stated m the end of s. 43 of Bk. 12 ot the Menu Kyjy. As explained 
underss_ 1D4 and 17d, I mean a^ divorce ifter judicial inquiry, where the woman 
denied the charge It is of vast importance to note the difference beween the two 
propositions :— (1) a husband for v^lid cause may divorce his wife ; (2) a husband on 
a valid cause of action may apply to a Court for a Secree of divorce aeainst his 
wife. Strange to say the distinction is, unknown to many En^^ishmen in Burma ' 
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anfl althonjih every one of the Burmese Judges whom I have consulted say deliber- 
ately on second ihought that no mere abandonment whatever has validity as 
divorce without mutual consent, i nless so decreed by a coinpttent Court, it has 
always appeared to we that the point was not present to their minds although 
seen clearly enough when I put the following questions :— Has a jealous or angry 
husband or wife lawful power to dissolve the status of marriage by his or her own 
will ? If the one refuses to accept the fiat of the other, or to have any a wai d of 
arbitrators how can the status be dissolved ? 

The Shws Myee.i, the Manooo Reig, and the Vagara Dhaminathats contain the 
same rule as s. 156 of the Wormana. It is more fully discussed in paragraphs 30 
to 32 of my second Note on marriage. 

S. 157. Wise men have said that the following are the six faults for 
•which a woman may be beaten but not divorced (mahtun mnh kwa). 
A woman who is fond of liquor, one who does not lock after house- 
hold affairs* one who is in the hibit of scolding her husband, one 
who is fond of gadding about, one who is in the habit of making 
acquaintance and mixing with men besides her husband, and one 
who always sits at the doorway of the house. In olden books the Pali 
word " sapuma " was translated as a woman who kept a lesser husband 
(paramour ?), bnt this should not be the translation in the section. 

Note.— Thxs last remark is connected with the matter dis^cjssed in para- 
graph 32 of my second Note. 

Remarks:— Sapumo ■mti.ns l\iex3%y "with (a) man,'' but it-depends on the 
context, in what sense it is to be talfen The Mauoo Retig Dhammatbat ipara- 
12) differs in the Pali text considerably from the Wonnann Dhamuiathat ; it 
disjoins " Sapuma " from its connection, and translates it CC0OC^OIC0GC00r6§j 
GMOe^sBCOgSODeoDOroil a woman who has (another) man, and then continue^ 
with " samivadanam," which is rendered a (wo'^ian) who seeks to quarrel with 
her husband. The Wonnaiia and Wagaru are more correct in the Pali text and 
Burmese translation. Wotmana Dhammathat ; Saminan ca vivadana ; vivadana is 
the correct «ord (not vadanam, as iri the Manoo Rtng). implying the idea of 
dissenting words, quarrel, as opposed to samavadanum, w<irds oi reconciliaion ; 
and then the Wormana continues.- Gathasilava Sapuma, a woman who is in tho- 
habit of making acquaintance with other men. The Wagaru and Mcuwo Sara 
coincide With the Wonnaua, I have already pointed out that the Manoo Reug 
commits in the paragraph li>receding the one under comment another serious 
blunder in selecting the word sappuriso for sapumo and translating it " a good 
man," instead of with (hei) male (tiusband), sapume na icchanti, not desiiing (to 
stay with) her husband. The compiler of the Wormana evidfently corre-ts the 
blunders of the Manoo Reng. 

Note — The editor of the 'Manoo Wonnana having described the contract of irlar- 
Tiage in one chapter has already described the duties of the wife according to the 
moral law lo Which, as we have seen, the religious sancHori oi the Buddhis t doctrine 
of future lives is attachtd, espe. ially in the Menu Kyay. He then states the 
principle that a virtuous woman is not to be divorced, and next he specifies ihe 
five ordinary causes nf divorce. Haviitg done this he treats of incompatible habits 
and domestic irritations for which the husband, who is lord of the wife, may chastise 
her but which, unless and until they prove incorrigible, are net at all sufficient 
reasons for dissolution of the marriage bond. This logical arrdngement helps 
us to perceive how exactly the jurist is in accord with the sustained doctrine of 
Judges in England. Light or hasty resoit to the remedy by divorce is not allowed, 
marriage being a social institution as well as a private contract. As in England, 
the husband is held to be the guardian of his wife's honour ; and he is ertjoined to 
use goodness and. discretion to secure his conjugal comfort, and where these means 
fail he is armed with the same power of chastising as the old common law allowed 
in England and siitiiiar to but not so grfedt as that conceded to parents in s. 47 of 
Bk. 12 of the Menn Kyay. (See also s. 632 of the Wonnana) In Bk. 5, s. 12 
of (he Menu Ryay the language, except as regards the Hinciu s: spicion of women, 
is not unlike a judgment of the Judge prdihary. "Airy wornan mav have six 
fa*tlls. These six faults are, drinking intoxicating liquors keeping bad 
company; paying no attention to her husbard's i-eqiicsts, who disputes his 
wishes, eating before her husband is satisfied^ having unlawful habits. 
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keeping a paramour, gadding about from one house to. another. , These are the 
six, faults, and a wornan being free from them should in the most proper way 
minister to her husband. Few women are satisfied with one; husband,- nor 
are they careful of tlie honour of tl^eir family. When out of slight, they do not 
consider what is good and wliat is bad ; their desires are changeable and unfixed ;; 
they have all a desire for all they see. With women who have these bad habits, 
a man should be much on his guar ', and advise them that they should not associ- 
ate with improper people, nor do any (improper) unlawful act§j have a paraiiiourv 
nor gad about to other people's houses, nor use iin-proper language. Thus il a 
man who is Vvise.and capable of reflection Bhall'correct his wife, she will not dispute 
his authority, but will beliave heirself With the greatest propriety,; and as ihey 
follow the advice of a husband, it is proper that he should advise .or correct 
them. It is not proper to give wornen their own way. Thus the Lord Kecluse 
called Menu, the son ol the King of Bymas said." 

The sentiment of this passable is decidedly Hindu. Manu quotes the Vedas. 
against women, and the same language is found in the great Hindu epics quoted by 
Colberooke. A woman is to be constantly under guardianship, 

il/n/(M.— Drinking spirituous liquor;, associating with evil persons, absence from- 
her husband, rambling abroad, unseasonable sleep, and dwelling in the house of 
another are six faults wtiich bring infamy, on a married woman. 

fyasa.— Sitting at (he door, continiially looking out from the windows, con- 
versing with despicable persons, and laughing unseasonably are faults which brinj; 
infamy on the women of a family. 

Yajnyawalkya. — 'A woman \sthose husband resides abroad must avoid sports 
personal decoration, crowds and jubilees, laughter and visits to the house of 
strangers. 

The Hindu writings contain many other instances of misbehaviour ; and the hug- 
band i;. authorised to inflict different sorts of periances and mild beatings. 
The Biirman riiles do not greatly' vary f;om the summary in the Mitakshara. 
"Wives, if unchaste, should be expelled, ani ■ so may -thoVe who are perverse. 
But the latter must be supported, provided they be not unchaste. For a main- 
tenance must not be refused Solely onaccoum of perverseness." 

Coleb ooke also jxiints out that the. Hindu law treats the litigation of teachers- 
and liusbands and. the rest as not laudable other in a moral or civil view t 
therefore ipupils, wives, and the rest should, in the first- instance, be discouraged 
by the King or the Court. The Same ideas distinctly pervade the Burmese codes.. 
The husband is encouraged to use repeated, corrections to enforce those duties 
which the law bases on morality and religion in the first instance : in the last 
resort tliere may be recourse to the tribunal which is required in express words to- 
dissuade the couple from separating, as shown in s. 177 below and in s. 54 of ihe 
Wini Tsaya Paka Thani. This procedure is adopted to one of the judgments in 
appendix. As in India there was no redress a>;ainst the husband except by 
application to the tribunal, the wife not being armed with power to chastise. But 
undue resort to the King to enforce moral obligations ,was in both India and 
Burma prevented, by the power given to the King to line and otherwise punish-, 
immorality or caprice, and by the confiscation of property, even of stridhan in 
India and payin in Burman. 

In the 12th Bk. of the Menu Kyay, s. 42, the rule is stated as follows :— " A mam 
shall not; put away a wife for one or all of these habits, but as it is laid down 
above (in the case of five other, improprieties described in s. 42 as such as do- 
nit by themselves entitle the husband to separation : also described in s. 158^ 
below) let tiim correct her three times,. If he continue to live with her,, if he 
cannot master her, and she continue her ioriher habits, let the decision be the 
same as above : let the law in both cases be the same." In Bk. S, .s. 24,. 
openly obscene behaviour is treated as entitling to a divorce ; jn Bk. 12, at the end 
of s. 4.1, the woma.i's aduliery is so treated as we have seen already. The writer 
of the 5th Bk. In the following sections .calls into play the ver> strongest sanctions 
of the Buddhist religion to induce husbands and vvives to live.to.gether sober, 
righteous, and pious lives, and whether from ignorance or design attribute.s ■ the- 
njunctlons to the mythical Hindu law;-,giver Manu .as ip.jthp quotation a.bo'ut the 
seven wives, although the origijiis, religious and Bujldhistjc.^.;. : .; ^ 
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S.'20. ■ When the husband's habits are those of an. excellent man, 
the/\\uie should iDllou- his. example'and adopt the same habits. 
If the vvife's habits, are those of .an;.ejxcelli nt persoir,. the hutbimd 
should follow her example and adopt the sitne habits. If the same 
habits are corresi)6ndiiig,\tlie f^oodnesscf the huibai d is the hafpi- 
ness of the wife, and the goodness of the wife the happiness of the 
husband ; for this reason nny such husband and v\ife are said to be 
people from the country of the Nais and Bymas. If the husbimd's 
habiis are .good ai-)d .the wife will not foil, w, or the wife's habits 
are good and the husband will not; follow, the: party whose habits 
are good may think the one who will not follow a person from hell or 
the region of Pycitas. 

S. 21. If any husband and Wife are of equal birth and family, 
an^l if on the strength of this the wife make rieligious offerings with- 
out the husband's, knowledge, she has no right- to do so ; and if she 
does so, the advantage (meriO which she ought lo obtain will not be 
much. Rehgious, offerings should. be made with the knowledge of the 
husband',' and if so maclfe, she obtains the meiit rf love and r.espect for 
Ker husbafid, and that of her ftith.' If thehusband makes religi- 
ous offerings' without the knowledge of his Avife, or offerings of 
affection to other people, he has a light to do so ; and the wife * also 
obtains merit Xhe wife has no right to object, to offerings of- the 
huiband, but he may object to those of the wife. This is because the 
husband is the lord of the wife. It. is a work- of excellence when 
bo'tfi. equally, and with faith, make religipus ofiferings or gifts of 
affection. If neither party habitually perform their religious duties,^ 
and are equally negligent m making religious offerings, they, have, 
conie from the condition, in a previous life, of a male and female 
brute, and they shall at death go to hell, the. cr pdition of. a pyeita, 
an athoorakay, or a brute, the four states to be avoided. Thus the 
Lird Recluse called Menu said. 

. Remarks. — ^These, two passages are taken from the Ah^u'r-asutta of the Siitf^pateeja,' 
the HI section of the L»ighaiiikayo, whici is the first of the five books of the Si ttapi-, 
takam, which contains the disco irses of Gaudama to the laity, and forms the second 
great division of the B ddliist sacred canoa. :■..';' ■ ',': 

S. 158. The following are the five kinds of inisconduct for which 
a wife may be chastise d but not divorced (mah kwa mah sun) : 

Misconduct with regard to property, with regard to dress. and 
ornamemtSj with regard to food, with. regard to glances of the eye,; 
and with regard to behaviour towards men.' 

Npte. — These five .habits in some .; particular ppints come under the'.'.six 
categories of the last section. In s. 42 of Bk, 12 of the Menu h'y .y-they are entiled' 
" the five faults foi" the commission of wiiich only a wife shaU-.not be abandoned." 
Ihat section is well worth reading, as it throws a bright light on the standard of 
manners The variety, of specification reveals ttie anxiety of the vvriter to prevent 
an angrv, passionate Barman from abandoning his wife in mere, illtemirer|, 
Thepeiief given is stated in the following words (page 353 of Kichardspn) : — 

' " A man may not put away (siml a wife who is guilty of any or all of these impro- 
prieties ; he has a right to chastise her with a bullock-driver's wand or split bamboo 
on the lions, posteriors, or feet. If after, one, twOv or three, chastisements phe' 
quietly lavs aside her ba4 habits and lives correctly, it is not proper lo separate 
from her. If they tlo separate, it shall only 'be permitted on the husband giving 



* Jtfofe fcy Or, j^icftflfrfsp,/*.— Irt^he; Tavpy copy the " wife '.' is ijot said to get; 
merit. ' '' ' 
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her all she is entitled to.. If ^ter Irequent correction she still continues her 
bad habits, let each take the" properly they had in possession at the time of 
marriasje, let the husband take all the propeity acqi.ired by both during the 
time rf their living together, and let him put her away, if they have no property^ 
heshall not take her price ; he shall only have the right to divorce her (suni. If her 
habits are those" above detailed, and she wish to separate conlrary to the incli- 
nation of her husband, let him take all their mutual property, at diet the wife 
pay him also her price ; so it is written. One-haif of her price is als^o laid 
down. If there be any debts, let her alone bear them. Thus the Sage Uechise 
said." 

Remarks A wife according to Manu (VIII, 259, 300) mayle corrected when she 

commits faults "with a rope or fmall short cane ; but on the back part only of the 
body and n<»t on a noble part by any means. " 

S. 159. MiscondScfwith regard to property is when a woman 
keeps pre perty o itjide which should be kept inside, and keeps .pro- 
perty inside which should be kept outsidf , arid vviihout the knowledge 
of the husband takes, hides, or buys and sells, or paj-s away debts 
and taiies what is due. 

S 1(0. Misconduct with regard to ornaments is vfhen a woiiian 
puis on ornaments without taking into consideration time or place, 
and by day or night uses them, when at home or in the jungle, when 
at poays, teasts (ofeoDo), or funeral house (gaaftcoo). 

Noli:. — In the il/«/;n iTjray women are solemnly enjoined to wear only the dress 
of th'ir own class. 

S 161. Misconduct with regard to food is when a woman eats 
before the husV)and, when s^c eats with him and goes away before 
him, and then returns and eats with others, when she before the 
time eats often, when she secretly buys and eats in order that her 
husband may not know, and when she gives her husband a little and 
takes a grisat quantity herself. 

S. 162. Misconduct with regard to glances of the eyes is when 
a woman looks lifee a crow at any men she sees, turning her eyes in all 
directions. 

S. 163. Misconduct with regard to behaviour towards man is 
when a woman laughs and talks with others ^nd behaves with them 
like as she does towards her husband. 

S. 164. i^ide of beauty, pride of lineage, pride cf relatives, and 
pride of property. Women who possess these four kinds of pride 
should not be divorced (mah sun mah kwa'. 

Note.— This subj-ect is more fully discussed in the Menu Kyay, Bk. 12, s. 47. 
If after three correctians the wife is incorrigfble. there may be a separation, and the 
rule for partition is laid down. 

S. 165. Thus a daughter already given in marriage, whether 
she lives together or eats and lives in a sepai-ate house, goes and 
lives with her mother and father. If the said husband does 'not 
return within three y^ars, and if he ■does mot give or send anything 
for eating and expenses, aftei- the expiration of that third year she 
has a right to take a husband. If for three years, let her wait. 
If he is gone to the battle-field, let her wait for six years. If he is 
gone in search of property, Tef her wait for seven ye-rs. If he is 
gone in pursuit of charitable and good deeds," let her wait for eight 
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J-ears. K he is gone in search of learninK, let her wajt for (en years 
only It before the above mentfor.ed days :md dates nnd within the 
month and year she takes a husband, she has not that right If 
those periods have expired, she can take a hn^band and t,ei a son 
It the ongiml husband returns, she shall only be handed ever It 
wr.hin the period already men'ioned, though it be month or yta'r, if 
the wife spends, only that taken in possession can.be got ; the reason 
is because he has not the rijiht to say " this is my property. " 

Note.— This wife's riijht to rc-marry because of Ihe husband's absence and neelect 
IS fully disc ssed in my commentary on s. 122 in tlie chapter on marriage In 
s. 13- It is supposed that the absent husband has fije^d a date for his retinn (S.e 
also s 131.) With'.sliglit' vari^ions» the- Fe.spective periods ,ol absence are those 
mentioned by Devala, Manu, and Vasjshtha. Texts 152, &c., of Colebroofce. 

S. 166. If a woman's hus;band is t^ken captive rnd the wife 
takes another husband, then when pe^ce prevails in the country nncl 
the former husband returns that wife should be handed over and 
the presents shall be forfeited The reason is because the woman 
did not wait and bectuse knowingly the man took her. If frr long 
months and years Ae rfot's not return, the wife sh:ill not be given ever 
to him. 

S. 167. A husband through anger abandons his wife and, 
without leiving or giving any maintenance, goes to a distant place! 
The wife through poverty bo'rrows money to suppO't herself, and the 
creditor takes the woman to the knowing anQ seeing of the people. 
If afterwards the former husband arrives, he shall not speak. If that 
former husbmd loves his wife, he can take her after paying the debts. 
If he does not pay up the debts, he cannot take ; thus it should be 
pointed out. 

A'o/e.— See ss. 14, IS, and 16 of Bk. 5 of the Menu Kyay. 

S. 168. If a man wishes to go to a distant place, he should 
give miinlemnce and then go. If he goes away without leaving 
any, the expiration of eight years should be waited for, and if beyond 
that , pei'iod, the wife has a right to take a husband. )f because the 
real (former) husband returns "the wife is given over, and he says 
" I donot wint her, " that wife has the right to take all the original 
property fpiyin) which that ori^nal husband brought. If lie has no 
original property, the price of the body ('30 tickels) should be 
given. The wife should wait for three years, but if she does not 
wait and the former husband return^ and she is given back to him 
and she siys " I do not want him, " the former husband shall take 
all the property and enquire as to the amount of the presents previ- 
ously received, and after taking all the original presents given he, 
should turn her out of the house. 

No'c According to Hindu Manu the husband ought to settle the maintenance 

befoie starting as in this section and in the Menu Kyay, Bk. 5. Both codes enjoin 
the wroraan to live circumspectly and vork for her living. 

S. 169. After a long while the wife, impelled by her sexual 
desires, takes a new husband after telling the loogyees and thoogyees 
of the village. Th's husband, in the same manner, gees away, and 
the wife in the same manner takes cinother husband, who likewise 
goies away. If after the absence of tiie first husband for nine years, 
the next husband for six years, and the last husband for three years 
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all .the three return together,, which of them ii, the man: entitled to 
j^et that wife ? The reply isf.the last husband alone is the one entitled 
to getj and not the others. Thus it should be pointed out. rr 

S. 170. If either a husband or a uiie desires to divorce, let 
the person who is (^;jx»oj) naith lya (supporter) obtain two-thirds 
and the person who is (^odSoo) naitheet.a (dependent) one-third of 
the property, and let them in the same manner get the debts due and 
owing to them. So be it. As regards debt-propertj', the texts are 
contradictory and opinions are divided. A wife is said to be the 
(^03303') naithaya (supportei") and her hubband (^coSod) niitheeta 
(dependent) when the wife at the time of the marriage possesses large 
property which may increase by being used as principal in trade 
(yintinee yingwai^, oi: when the husband is wholly dependent upon his 
wile's exertion for bis living, and a husband is s lid to be supporter and 
his wife dependent when the case is the contrary. 

If such husband and wife wish to divorce by mutual consent 
lei the supporter obtain two-thirds and the dependent one-third cf 
the property consisting of animate and inanimate in possession. As 
for the debts they owe, . the supporter shall pay one-third and . the 
dependent two-thirds, because it is to be understood that the tvP" 
porter l:iboured , and had anxiety and -trouble from the time such 
debts were contracted and the.supporier worked for gain while the 
dependent did not labour and.lived eatiig and sleepiing. As for the 
property In possession they shall get one-third or two-thirds in pro- 
portion to their. stafus< 

When the husb.md and wife are sharers of each other's proverty 
and prosperiiy and are helpmates to each other 'let the property be 
divided equally, and in the case of ei'.her party possessing some 
property, originally (olsiEs) (payin' let the owner get it. If the said 
pi*operty-is spent or, lavislied, there can be no compensation- Thp 
husband gets the sons and the vvife the daughters,, who are children 
begotjten by.hoth.. There is no offence conimited.if the husband 
sells the sons he gets, but if lie, sell? the daughters he shall make 
good-half (of the proceeds of ..sale), and a similar compensation shall 
be given by the wife if she sells the sons. 

Note — TJiis and the following section are discussed, in paragraph 12 of my 
second Note on marriage, which contains a full coi'nmehtafv on tlie section of the 
Mitff Kyiy about partition. ' ' 

The following Hindu texts regarding the .find of property tnav be quoted here 
fromCcIebFOoke :'— ^ . ' , , " 

Yajiiyaivalkya —He who ionsakes a wife though obedient to his commands, 
diligent iri household" management, mother of an exccllciit son', and «j'eakrng kfndly, 
shall be compelled to pay the third part of his wealth :> or, if poor, to provide a 
maintenance for tlial wife. 

^- itfarerfo;-— The" man who abandons an ijnblemished damsel after accepting her 
shall be amerced in, a pecuniary fine r and .he must .marry that damsel. 

: RemarU—'^moq^ OiDGODO(D§l ©ODO!c8§gg8| saOjgosggSll This passage is 
inserted by the auth )f (or eo npiler) o( the Wonnarid ; he means : as regards debt- 
property "(inandlianam), the texts (of the Dliammathals)' are contradictory (or 
corrupted).3nd options. are divided (;.s to the proper raeaningof thepassage).," 
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^^ S, I7l. If a husband or wife in* a state of -ant;ers says to the other 
I do not love you," such words shall not be Sufficient to constitute 
a divorce. It is constituted only when they tlivorce and leave each 
other after a division of the good and bad property in possession 
and not in possession to which they are entitled 

After such a separation if the man or the woman, ref^arding the 
other as his'foriner wife or her foimer hq'sbaud, has sexual inter- 
course without the other's , cpni?ent, he cr she shall fcrftit all his or 
her property, aiid he or she, himself or herself, shall be yossefrscd 
by the oilier. If the woman uses cbscene language against him, re- 
garding him as her former husbmd, an inc'emnity shall be given to 
the man according to the offence committed. 

If there is mutal consent, there is no ofilence. 

S. 1 72. The man and wife live together and then the man leaves the 
house, saying " I do not wish to remain, " and as he c oes not return 
for long years the wife takes a husband to the knov ledge Of btbers ; 
no damages shall be paid. Should the husband who first lelt the 
house again claim her for his wife, and have sexual cornection with- 
out having sufficient right to claim ii, he shall be severely punished. 
If the wife by force does a similar act against the will ct her hus- 
band, there is right for such a wife to be divorced. If sAetaktsalesser 
husband, her hair shall be shaved, leav.ng a cross, and the man has 
a right to sell her ; in other words, af.er taking away all the property, 
there is the right for her to be tied and sold either at the bazaar 
road or other roads. If the husband , knowing that his wife has 
taken a lesser husband has again sexual connection with her, he 
should not charge her with keeping a lesser husband ; let him 
keep her for his wife as he has dene. Thus it has b( en shown by 
wise men of old. The words that the man vvho has had sexual con- 
nection with another tnan's wife should not be killed are shown as 
testimony in the Isoohi-pa-dco-ina Zat. 

ATo/c— The above may be compared with ss. 30, 31. arid 32 of Bk 6 of the Menu 
Kyciy. It may be remarked that the Wonvana applies our doctrine of con- 
don.ition. 

Remarks. — The Culapaduma Jataka U contained in the Jataka book of the Siitta 
pitakam, the sepond division of the Buddhist canon. 

S.ly'S. The husband without the consent of the wife takes another 
woman ; all debts shall he paid by him and he then turned out of the 
house naked as he was born. If either the man or woman endowed 
with good principles is for a long while sufTering from illness, and 
if the other can no longer resist sexual connection, the man or wife 
as it may be should ask in kind words le^ive of the Other and then 
take a new husband or wife as the case may be. 

Note — The first sentence enacts a severer rule than our own law. As to 
this and the last section see the Recorder's judgment in paragraph 13 of my 
second Note on marriage. 

Sections 173 and 132 throw some doubt on the right of polygamy. 
The present section was not brought to notice in the case where the 
Special Court affirmed that right fMa Ing Than's case printed in 
circular memorandum 8 of the 22nd July 1881). The subject is dis- 
cussed in paragr.iph 32 of my second Note, and in paragraph 
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36 will be found a corrected translation of an important passage 
in the Menu K^ay. In llie Special Court I tried to reconcile the 
ambiguities bj' holding " that the taking of a lesser wife does not 
''byiiself constitute legal cruelly or give the first wife any addi- 
'' tionnl rights ; but if he abuses and beats the first, and it be 
" proveid that he has in any way oppressed her, then she pizy 
" be entitled to further relief. The section (of the Mtnii Kyay) ap- 
" pears to mean tliat there should even be some con inuance of the 
" ill-treatmeht to justify a resort to the Judges ; and that a passing 
"quarrel is not enough, but this point is not before us for decision. " 
The Recorder added that polygamy was recognized by the Menu 
Kyay and was estabished as a custom in British Burma. 

S. 174. If a woman buys a man by paying the price of his body 
and then makes him her husband, an'd afterwards wishes not to 
remain, the man is freed from pa3'ing the price of the body, but if 
the man does not love her, he shall not be (reed from paying the 
price of the body. If a man pays the price pi the body of the woman 
and then takes her for his wife, and if aftervi-ards the man wishes 
no longer to live together, the woiTiRnJs not freed from paying the 
price of the body ; aid if the wife says that she does not wish to 
remain together nothing is to be said. 

Note. — These cases are stated in the same way in the Menu ^}>n)', Bk. 13, s. 36 
and other cases of the sort follow. 

S. 175. If it is said "leave your husband and live together with me" 
and the good man's daughter does as is told her by that person, and 
that man afterwards says '4 do no longer want yoia, " all the 
property of that good man's son without exception can be taken 
by that woman. Some wise man say that only what has been exhausted 
should be taken back. If it is said, " leave your wife and live together 
with me " and the good rnftn's son does as is told him by that woman, 
should that good man's daughter afterwards say "I do no longer 
want yO|U, " all her property without exception can be taken by that 
good man's son. Some wise men say that only what has been 
exhausted should be returned. 

Kott. — This section may be described as creating an equity in "favour of the 
man or woman seduced from lawful wedlock into adulterous connection at the 
expense of the seducer. Unless the seducer remained faithful to the new con- 
nection he or she had to forfeit the property. In this way the same end might be 
secure,d, as the law of England allows by suits for seduction and against the co-re- 
•poijdent in a divorce case. I dissen' from the reasoning which treats such penal- 
ties as conferring a lacit approval on breaches of obligations. Their real character 
seems to be dainages, as in the somewhat similar case of a cunning, experienced 
person entrapping a young person of the other sex iiito marriage and then aban- 
doning, for which see sections 57 and 58 of the Wiui Tsnya Paha Thani translated 
in para. 41 of mv secone Note. We see the nature of the process stiiH more des^rly 
in the divorce case described in section 32 of Book 6 of the Menu Kyuy where 
the co-respondent is mulcted of his .property i ip favoir of .the husband ^nd the 
adulterers not only forfeits hers, but is liable to ha,vc l^er head shaved in fpur 
patches and to be sold. See ?lso s 701 of the Wonnana ^ui as to sales s. 695. 
The harlot and the pimp were liable to similar treatment as shown at page 172 of 
Richardson. The rules of the Hindu law are similar. 

S. 176. If a man is poor and covered with disease, crippled, 
foolish, Iizy, lustful, old, or, in other words, ignorant, and has certain 
defects, wives CTn abuse such a husband, and if through his laziness, 
madness, and bad conduct he is turned out, the wife has that right ; if 
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lie accHses, his wife of beinH a Ipper, and if the wife says that she does 
not wish to remain, shp h is tlie right to say so. Learned men should 
decide that th^t woman is not entitled to all the f-roperty. If the 
^vife abandons her husbapd because throng!^ misfortune he, is ill, ugly, 
■and a leper, and. does not suypoi-t him, all should be taken'awav, and 
the woman should be punished for three months. 

Note.— The Men I Ky.iy in Bk. J2, s. 46, states with great fulness the eight 
causes for which a woman mav abuse her husband, ^jonne of them are even to 
'^"j°-''5*" i"''fSi"e"t qi^ite suEbcient provocation, and the whole passage must be 

-studied to gain an adeq lattj impressiun of Biirmtse sentiment. Then follows 
this forcible and sensible statement of tlie doctrine of law (page 358 of Richardson) : 
^^ If a woman happei) to abuse her husband for any of these e ght causeSj no fault 
"shall be imputed to her, a'ld if the husband sue for a divorce, he shall only 
"obtain it as by mutual consent ; let them divide the propei-ty equally and sepa- 

■ ' ra'e Ikwa). There is no law in the w >rld that because a woman is an abusive 
"wife, he- husband shall separate (kvva) and, take all the property;- this nil 
" teachers laid," Theii the wife is enjoined as a religious woman to be submissive, 
and the beatitude of the hunter's wife is quoted. 

The above rules seem to me Hindu as shown by the following texts in Colebrook'e 
Digest, 57 and 178:- 

Manu. — She who neglects her lord, though addicted to gaming, fondjof spiritu- 
ous liquors or diseased, must be deserted for three mo:iths and deprived of her 
ornamen s and household furniture. But she who is averse from a ir.a 1 husband, 
■or a deadly singer, or an eunuch, or one without manly strength...Or one afflicted 
with si^h maladies as punish crimes, must ntilher be deserted nor stripped of her 
property. 

Vasiihtha. — From a man of contemptible birth, from an eunuch or the like, 
'from a degraded man, from one afflicted with epilepsy, vicious or tainted with 
sliocking diseases and from a fnquenter of harlots, a parent may tixke back a dam- 
-sel, though given away. ' 

In the section under commen^ the calling the wife a leper is treated ab legal 
cruelty. Such abuse might in Enjiland be actionable slander ; and as I have shown 
lin my second n. .te, the demarking line of legal cruelly varies in the same Court 
with the advance of opinions. In l{ur ma leprosy is believed to result froni sips in 
previous existences. 

/Jetnorfo.— The Code of .Manu contains a similar passage (V 154) ; though (a hrsr 
hand be) unobservant of approved usages, Or e.iamoured of another woman or 
•devoi 'I of sood qualities, yet a husband must be revered by a virtuous wife. — Manu 
IX, 79. But she who is averse from a mad husband, or a deadly sinner, or an 
eunucn, or one withoi:t manly strength, or erne afflicted with such maladies as 
punish crimes, must neither be deserted nor stripped of her property. 

Leprosy and other incurable ("iseases are, according to the Cnlahammavibhanga- 
sutta pronounced by Gautama, the result of the following sins : If in this world 
a woman or man be a tormentor of living beings with the hand, with stones, 
•sticks or knives, upon the d ssolution of his frame by death, he will be born m bell, 
wretched, miserable and tormented : but if upon dissolution of his frame by death 
he be not born in hell, b^il if he again become a man (or woman) wherever he may 
be-born he will be afflicted with a deadlv disease. The path which leads to a 
state of disease is this : to be a tormentor of living beings with the hand, with 
•stones, with sticks, or with knives. 

According to the Vishnu Smriti, leprosy marks a human being who has been a 
criminal in the highest degree in former existences. 

S 177 If a wife cooks curry and rice well and feeds him and 
Ir^oks" after htm by givinfi him betel-leaves and cigars, and also washes 
-and give him his putsoe. &c., and also weives well and looks after 
^ou'^ehoUl affairs well, and also looks after Ae/- son, grandchild, and 
slaves, an^l sleeps later than her husband, ind eats after her husband. 
-and does nothing without consulting her husband, and listens to what 
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hei- husband tells her, and is not fond of fjoing from house to house ; 
if such woman are reviled and struck, and elbowed, that man should 
be punished (yazadan). It the woman be not as the above, she should 
in the presence of the elders be severely pnnisHed and also be liable 
to abuse and'to be struck. Good Wives should look after their husbands^ 
and should they be angry for some cause, injured or sufferii g from ill- 
ness, or have any nasty, leprosy, as a mother loves her son, as a sister 
respects her elder brother, as a friend wishes good f f r a friend, as 
pupils respect their masters, as servants are afraid and respect their 
masters, such wives should be well kept by their husb:inds. 

N.le. — Here, as ins. 176, the penal sanction is called in to aid the sanctions of- 
religion and civil law, as in s. 18 of Bk. 5 and s. 30 of Bk. 6 of the Metiu Kyay. 
The criminal punishment awardable by elders are of a different sort and severer 
than the mild chastisernents inflicted by' the husband in the domestic forum, such. 
as s. 47 cf Bk. 12 describes. Compare also s. 632 of the Wovnana, with s. 701, and 
as to the resort to tribunals see Note to s. 157 above. They who contend that^ 
in spite of the Burma Courts Act, the loogyees still have a matrimonial and livil 
jurisdiction will doubljless insist that they still possess the criminal j' risdictiorn 
given by the Dhammathat. I am of opinion that it ceased with the enactment 
of the Penal Code and Procedure Cude, if not before. The Burman ideas about 
abuse can be learned from s. 15 of Bk. 9 of the Menu hyay. 

S. l78. A good husbind who possessing g'-od qualities tries 
to increase his slaves, property, and household furniture, and builds 
a good house, and keeps his wife and son comfortably and takas good 
care of the cattle, and also helps his poor relatives and advises themr 
should be kept and fed well. If (such care) is not taken, the woman 
shall be severely punished If the woman looks after her husband 
and respects and feeds him, the husband should net, abandoning,, 
divorce (mah sun mah kwa) such a wife. Persons endowed with 
these qualities are said to be as comfortable as the '' Tsat Kya Meng. " 

Remarks. — Sakkya Meng, i.e., the King Cakra, is the happy ruler of the TavattiiEsa. 
heaven, the lowest devaloka but one, situated on the summit of mount Meru. 



APPENDIX A. 



Translations of the Chapters on Marriage and Divorce of the Wini 
Tsaya Paica ThanI Dhammathat by Mr. S. Minus and Moung San 
aided by Moung Kyaw Doon, from the Burmese Text as edited by 
Moung Tet Too. with Notes by Mr. Jardine and Remarks by 
Dr. Forchhammer. 

ON MARRIAGE. 

^■"''i'u- •'^^"*^°"® ^*^°"^'^ thus be given. If a charge is brought 
•thus, This man has committed adultery wiih my wife," and if this 
(charge) is proved, 30 tickels of silver shall be paid, or 300 tickels 
«£ copper. If a charge is brought thus, "'Ihis v\oman has com- 
mitted adultery with my husband," and if this (charge) is proved, 
the price of the hair-knot and ears should be paid as damage. The 
price of the hair-knot' and ears is 30 viss of copper. If it be an 
elderly woman and she be a virgin,' the fault done is similar to the 
■one done to a vu-gin. If the charge is denied, evidence to prove the 
•charge should be brought forward ; and if it is proved, the damage 
-should in the same manner be 30 tickels of silver. If nctprovtd, 
the person who tailed to prove shall be the loser. The party who 
has failed to prove shall pay the expenses of the Court, as also the 
■costs incurred by the other party. If the young couple be of the 
^ame position and circumstances in life, let them live together. 
Thus It should be decided. (// tt ,s said) " It is true that sexual 
-connection h..s taken place,' but I do not wish to live together, " 300 
-tickels of copper shall be paid as damage. If made pregnant, 300 tick- 
■els of copper shall be paid, which amount is equivalent to 30 tickels 
of silver, and they both shall pay all the expenses of the Court. If a 
-denial to the effect that it is not -true, " 1 did not not have sexual con- 
-nection," is made, proof of the charge shall be brought forward. 
If no witnesses can be shown, let the womin make a correci state- 
jnent, and if she dare make it, let them live together. If the man 
•does not wish to live together, let him pay 3C0 tickels of copper. 
U the woman say " I do not wish to make a st itement. " let the man 
be put under oath, and if he dare do so, the v\oman who claimed the 
man for her husband shall be the iBser. If both of ihem wish to 
-make correct statements, they shoiild accordingly be chastised cr 
advised. And if even after the advice a refusal to live together be 
made, the charge should be amended, and in order to clear up the 
£ase, let them either be made to chew rice or to dive (and see who can 
remain the longest) and in the diving, the one who first appears shall 
Ije the loser. (Hear follow some words in Pali, fot the correct transla- 
.tion of which see Dr. Forchhammer's remark on the whole passage). 
Jf the loser be the man he shall pay 300 tickels of copper, and if the 
Joser be the woman, she shall p .y the expenses of the Court, as also 
the cost.s incurred by the other party. If an outsider has connection 
Avith a female slave, let him redeem her and live together. If even 
he does not wish to live together, he shall redeem, and set her at 
iiberty. He shall neither say that the price of the slave is much 
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nor little^ for he knowinji the person to be a slave had sexual connec^ 
tion, and should therefore redeem her by paying the original price oi 
her body. • 2'i \ 

Remarks.— The Pali text is : _ 

, Na ahan ti vutt^kena, purisena s^tapaye : J , 
Pi sahe st parfijita : ' ' 

Ubho pi satasiyiilh, ovadeyya yalbarahain : 
Pvadakepi nacliye, .yathavntta uttjinakain : . _ ' ' 

Tandulam vapi kUj»daye, iiimaiccaye.jale pi va : . 
Dakena iniijjane pi yoi uttaneya pafajilo. 
If (she) says " Not I, " the man may be put to torment (?) if hi: persists; she ;shair 
be the loser. If both maintaih to be In' the right, let them be appropriately 
admonished. If they do not takft the.correcUpy to heart, let the matter be 
adjusted as menlioned above, or let them chew rice, or dive under water : ne 
who first frees himself from the water (appears above water) shall be considerea 
as the loser. 

S. 44. If it be wtth a woman once married, only iS tickels of silver 
'shall be faid. In sorhe olden bcoksitis said ISO shoiild be paid as- 
damage. This is known to be copper. If the person has n'o silver 
and copper to pay as dimage, the good woman shall take all the- 
properly, without exception, hdorginii to him. If it is dene hy a near- 
relative, a slave shall be given. And if the woman does not wish to- 
live, in the same manner damage shall be paid. If it , be a lesser 
wife of another man.. iS tickels of silver, or iSO tickels of copper, shalBi 
be paid. Thisallndes to wife, sons, and daughters who are entitled 
to 30 tickels of silver. 

S. 45. If sexual connection be had with a young and delicate 
virgin, 100 tickels qi copper shall be the damage, or 3C0 tickels oi 
black copper 'eQ;o^) in olden' days meaning lead, or 30 tickels of 
pure silver. Either 300 tickels of black copper or 30 tickels of silver. 
The decision granting the award of 300, tickels of black copper, or 30 
tickels of silver (cgB), is the only one in accordance with law. 
Decisions should be given after taking into consideration the circum- 
stances and position in life of the suitors. 

S. 4i>. If a person who commits adultery with another man's wife- 
is found and cafigljt in the bedroom, he may be elbovyed and struck^ 
and if he even dies there is no damage nor crime ; onthe other handr- 
if the man after leaving the bed arrivf s near the threshold, there is 
no right to strike him. If he ^elbowed or struck, the striker is liable 
to pay damage for assault. Damage should also be paid for sexual 
connection. The relatives have not the right to ^strike and are not 
entitled to gel any damage ior the sexual connection. If the act is- 
done in the absence of the husband, the relatives should act only- 
according to what they see. ' 

Note by Moung Tet Too. 

The defcision laid down in olden books in a case of rape on a virgin or 
a >oung giM under age as shown in the extract in Pali is as follows : — 
The penalty is 300 tickels of black copper or 30 tickels of pure silver. 
In another instance, in a case of rape on a virgin or a young girl 
under age, the penalty is 100 tickels of copper or one viss of silver. 
I am of (jpinioh that the latter is the proper diecisiori. The penalty- 
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of 300 tiokels of black copper or 30 tickels of purefsilver is not one for 
rape, but is;niefttioned in the Pail extract merely becapse it is shown 
in olden books. I coiicur in what is mentioned in the former, i.e., the 
penalty pf 103 tijikels of copper or one vjss of silver. In the case of 
iexual connection, or rape, a penalty of 300 tickels of black copper or 
300 tickels of pure silver is laid down, but this alludes to a case 
when the man declines .to marry after having by mutual consent 
sexual connection. Therefore I leave the matier for consideration. 

S. 47. If a man commits adultery with another person's - wife, he 
shall pay 30 tickets of silver. If that brutal man ajjaih commits 
adultery with that woman, whose damage has already been paid, 
he shall Pay 15 tickels of silver, if he ajiain commits adultery with that 
woman, he shall pay half of vihat is mentioned above, « c, seven-and- 
a-half tickels of silver. If he commits it the fturth time, there is i o 
fault. That wicked woman should be numbered amongst the prosti- 
tutes. This is mentioned in the Dkamawelatha Dhammathat. 

In the Mann and the Manutheeka Dhammathats the above penal- 
ties are laitl down only when a woman commits adultery with a 
single individual. In another instance if man commit adultery with 
a woman, the first three men shnll each pay damage of 30 tickels 
of silver. If adultery is committed for the fourth time with a sepa- 
rate man, no damage shall be paid. She shall be sold as valued by 
the Dhimma:that arid sent to the ^lace of the prostitutes. In the 
Manufhaya Dhammathat it is laid down that such a woman is 
entitled to damage only from two men. 

"Manu" and " Manuil.eeka" and the '* Manutha^a" Dhamma- 
thats are contradictory on this point ; therefore if is left for corsicera- 
tion. 

Remarks — The p-opef spelling of the Pali words is, DhammaviUsa, Manussika 
and Manusara. 

S. 48 In. the matter of committing adultery. If either the 
person vvlio' has committed the adultery, or the wicked woman in 
fault, or the husband who has the right to have sexual connection 
dies, let there be freedom : consider this. In other words, the penahy 
for delioweririg a virgin varies, as the kinds of virgin differ. The 
penally of 30 tickels is said to be spoken at random. 

S. 49, There are nine kinds of virgins :— 

(1) a vir^iin of the " Min " (ruling diss ; 

(2) a virgin of the " Pponah " (Brahmin class) ; 

(3) a virgin of the trading class ; 

(4) a virgin of the cultivating claiss : 

(5) a virgin of the same desires (sojojgo) ; 

(6) a Virgin not of the same desires ; 

(7) a virgin of the saii:e race (ooSasoogo) ; 
(8^ a virgin not of the same ta.ce ; 

(9) a slave virgin (sloaoigbo). 

These are the nine kinds of vitgJns. Out of the nine kinds of 
virgins, if sexual fconnectiotf be haid with the virgin of the ruling class, 
the damige is 530 ; if with a virgin of the " Poonah " (Brahman class', 
403; if with a virgin of the trading class, 300 ; if with a virgin of the 



( IV ) 

cultivating chss, 200 These are the damages to be paid. If not 
made pregnant, half of the abovementioned amount only shall he patd. 
Excluding the abovementionedfour kinds of virgins, if ssexual cor- 
nection be had with the remaining, a virgin of the same desires, a virgin 
not of the same desires, a vtrgin o'c the same race, and a virgin not of 
the same nice, 300 shall bfe paid as damage. If not made pregnant; 
only half of the abovementioned sAfl/' bepatiU If sexual connection 
be had by force, the whole amount. If either an outside woman who 
comes under the protection of the parents, or a slave woman, hasjiad 
connection witli her master and gets t child, such a child is called a slave 
virgin. If sexuil connection be had with a slave virgin, two-thirds 
of the 300 shall be paid as damage.. If not made pregiiaht. only iialf 
of thit amount. If done forcibly> the whole amount should be paid 



Note by Mou.vg Tet Too. 

In some decisions 500 tickels of pure silver .are written bv mistake 
but nothing is known because its o-igin cannot be traced. My opinion 
is that if a virgin of the ruling class be taken, 500 tickels of gold 
is the proper damage, for she is of tne ruling f imily. The 500 
tickf-ls of gold at the rate of one viss of silver for every ten tickels of 
gold amount to 50 viss of silv r. Taking ihis into consideration. 
I am of opinion that the award is excessive- On the other hand, the 
price of the Chief Queen is 4,480 tickels of silver only ; therefore 
I am of opinion thit the nine virgins are only entitled to tickpls of 
silver, but they may either t.kegold or silver as they think proper. 
This is merely the mode of reckoning the amount as is mcntirned 
in the Pali text. Take as suitable. 

S. 50. Damages imposed fcr deflowering virgins is contradictory 
to what is laid down in. the Manu Thara Shwe Mycin Dhamma- 
that. Therefore to consider about the different kinds of virgins 
great intellectual faculty is required. A girl eight years old is 
called a "gawyee," one ten years old is called, a " k )ncmayee, " 
one 12 years old is called a virgin, and one above that «/;« is called 
a " mahaleek I. " This is mentioned in several olden books. In 
other words, on account of her beauty, she is called a virgin Even if 
she be 60 years old, if she has never had any sexual connection, she 
must be considered to be a virgin, but, as is mentioned in the book 
oi Bya Ka Rine, it is contradictr ry, and these are merely the words 
l.iid down by wise men in the Dhammathats. 

Remarks.— As is mentioned in the booln known as the Vy.ikaranas (see my 
note on Bya Ka Rine under s. 1 44 of the Wonnana). 

S. 51, A man without marrying seduces and elopes with a 
daughter, and if the daughter, after living together and having sexual 
connection, says that site does not want and does nrt wish to live 
with that man, the price of the man's body shall be paid, in other 
■words, the price of her body shall be paijd to the man. If the man says 
that he does mt like and does not wish to live together, he shall pay all 
the expenses of the suit, and also give up ail the property acquired and 
then get a divorce If both the mother and father, or, in other 
words, only the mother or only the father, knows and sees and does 
not speak or prevent, there is no right to give to another m\n after- 
wards. Thus it is shown in the Manu .Dhammatliat and Manulhcekha. 
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Note by MouNG Tet Too. 

_ Of the two sentences of the religious book the first is, " If it is 

^^ done to the seeing and knowing Of boih, then only is there the right 

to own." The second is " Even if it is done with the knowledge of 

one, there is the right to own." What is expressed by " Yahzadeetai- 

mee malibyatha " is in the l^anu Tsaya " use discretion." 

S. .52. If a person has sexual connection with a; virgin against 
her consent and by force, he shall be severely punished and all his 
property confiscated. If the relations of the offender wish lo pay 
the damage, they can do so by paying 100 tickels of silver. In other 
words, if sexual connection tje h3,d vpith a virgin against her consent, 
in the jungle, on the bank of the river, or in a solitary place, let a 
hundred tickels of pure silver be paid as damage. If with the ^trVs 
consent, no damage. If they are of equal position in life, they should 
marry. If the man declines to live together, he is liable to pay 
damage : in other words, if sexual connection be had at poays and 
if the g,irl is mide pregnant, let them man-y. If the man declines, 
he shall pay 60 tickels as damage and 30 tickels for the child, and 
in addition to this 30 tickels. If the man is higher in rank and 
the woman inferior, 30 tickels of silver shall be paid as damage if 
the man does not wish to live together. In other words, if the 
virgin is pulled about by her hand, let the man's left hand he cut off, 
and if he is afraid to allow this being done, let him pay 60 tickels 
of pure silver. Even if the virgin consents, a damage of 200 tickels 
iof copper shall be paid. If two virgins rub (a) against each otlier in 
pleasure, the damage is 200 tickets. If an inferior senc^s a go-between 
to one higher in rank, the damage shall be 300 tickels If elderly 
woman have sexual connection, let the head be shaved and the rersrn 
turned out of the town. If a man has sexual connection with a 
woman under the protection of another and makes her pregnant, let 
the wan make her his \Kiie. like does not wish to do -so, let him 
pay all debts, redeem her and set her, at liberty. These provisions 
are laid down in the Manu Dammathat and the Me.latha (6). If there 
be anything remaining, the details of the dignities and rank of the 
abovementioned will be seen in the Manu Thara Shwd Myeen Kyan 
Dhammathat. 

Remarks— [a- The Pali text is : .STinnrt iTaw/ie tath' eva ca, te., (if) virgin with 
-virgin, (letl the same (damage «/2 , 200 tickels, as in the preceding case, be ^a\A). 
I think it cannot mean auything else than the unchaste conduct o( one virjjiii with 
another; the Burmese intrepreter puts the same structure upon it, and the English 
translation of the Burmese text is correct. 

[b) Meelatha should be Dhammaweelatha (vilasa), or simply Weelatha (vilasa), is 
the same book as that noted on page 2. 

S. 53. There are eight motives for giving daughters in marriage : — 

(1) the belief that the man is of high family ; 

(2) a promise to make presents in return ; 

(3) a promise to do some business or other ; 

(4) a promise to relieve from poverty ; 

(5) the fact thit threats have been spoken ; 

(6) a promise to do continuous service ; 

(7) a promise to cure a disease ; and 
<8) mutual wish. 
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r/«« </a«£A<<;r is given in marriage becHuse it is believed that the 
man is of high family. If afterwards not of high family as stated, 
there isi a right to take back the daughter. '-'i 

A promise is made that jpresents will be given in return, and if 
presents are given as promised, then only the man has a right to get 
the daughter. If before the pteseiits are given sj*xual connection 
tikes place. //i« wa« has a right to /M daughter even if the presents 
shall not be given, /or the fault lies with the mother and father. 

Ingiving /Ae rfawgA/crbecause a prdmise to do some business is 
made, three years* sier vice tnust be donebefoi-e frefedom; 

In Hiving the daughter because a promise to perform ^ome import- 
ant service is made, action towards performance' of the promised 
service should be taken befort; the daughter is given. 

If a daughter is given because of threits, there is a right to take 
her back when the fears subside. 

In giving the ddughierbhcwise a promise to do continuous service 
is made, if sexual connection takes place, that daughter should be 
that man's wife and no mentibn should be made About the length of 
time. 

In giving a daughter bfecause a promise to cure a disease is made, 
if the disease is cured, then only the daughter should be given to the 
Medical man. '-'' 

In giving a daughter with consent she should, according to her 
wish, be given. If the daughter intended dies, one of the remaining 
daughters should be given, and half of the price Of the body of the 
daughter intended should also be given. i\lthough all the property 
should havie been giveii, yet, if not given, the price of the bddy of 
that daughter or double the presents; or biify half of the price of the 
body of that daughter, Should be paid accordingly. 

Thus the preceptors of law endowed with the eight duties have 
printed out. 

ON DIVORCE. 

S. £4. The following is the case of divorce( ogocoSs kwa kin ) 
betwf en a husbind and wife. If the wife alleges thai she is oppressed 
and ill-t-eated by her husband by means of harsh language and beating, 
and if the husband denies the truth of the statement, the wife must 
prove it. If the e/idence shows that the husband was heard abusing 
and scolding his wife, but was not seen beating and striking her with 
the elbow, although the evidence does not show that the husband was 
seen striking his wife, if marks are found on the wife's body, the 
statement being corroborated by the facts of the marks found on the 
wife's body, it is to be presumed that the alleged statement of the 
wife is true inspite of the incompleteness of the evidence given. If 
the alleged statemeiit is proved, the husband shall bear the 'costs cf 
the suit, and such husbfind shall be admonished tb liyeon good terms 
with his wife, and a written order shall be entered into the effect that 
the husband will not do the like again on peril of leaving the house 
with only the dress on his person ; nevertheless, : inspite of this 
decision, if the wife claims a divorce because she does not wish 
to live with him, a divorce may be given as if the consent were trtutual. 
If the husband siys " I, too, wish to divorce you," let him be; made 
to leave all the property in the possession of his, wife smd let them be 
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th«\ 'u ' j'*^ husbjjnd has no fault and the wife wishes to divorce, let 
If fh "r *^^^^" *^* property and such wife shall pay all the debts. 
■( i V ^^^ "° ^^"^*' ^^^ husband shall i»et the property, and such 
wile shall pay the incurred debts. If the yiife has no fault and the 
nuitand wishes tp divorce, in this case where the husbanci divorces 
It may be decided on the sime pj inciple. This is said of a husband 
and wife married from their younHer di^ys. 

NOTK.— With the above description of judicial procedure iti divorce in the editiora 
of Wonna Kyaw Deng. A.D. 1774, vi-e may compare sin ilar passages in two other 
books, they are taH^-n from eciitipns printed in Rangoon, and I am unable to say 
how far the autlientic text is preserved. 



Au abstract, of the Buddhist law o i divorce as given by Kaingza Manooraza in 
his " .Maharazathatkyee," or Catechism of Law, about A.D. 16J0. 

1. If a wife proves that her husband has abused, struck, and 
opposed her although' she h;is not done any fault, the Judge may- 
admonish the husband if this is the first offence. Bi.t if the wife 
persists in saying that she wishes to divorce her husband as he is a 
severe master to her, arid if the husband begs to cohabit with his 
inexorable wif^, whom he promises to regard as his clenr life in future, 
a divorce may be given and their assets and debts should be divided 
equally between the two. If the husband commits the same offence 
again, he may be ordered to quit the house with only the dress on 
his person, leaving all the properly with his wife and bearing aU the 
debts incurred by both. 

2. If a husband or wife who were married in their younger 
days (ccSco8i cdSouDO:) wishes to divorce the other without anj^ 
fault, the party who wishes to divorce shall leave the house with only 
the dress on his or her person, forfeit all the properly to the other, 
and bear all the debts i^curre 1 by boih. But if they possess no 
propertv at all, let the party who wishes to divorce pay half of the 
(kobr) price rf the body to the other as they are a youthful pair 
(ngehlin and ngehmaj'a). A husband and wife nre not allied ngeWin. 
and ngehmaya when either part\' has commitied ndultery, and in 
virtue of this offence, the offender shall pay the whole of the price 
ot the body to the other and be divorced if the r th r is concurring. 



Will Tsaya Palca Ihaneeofthe Nobleman Let Wai Tlioondara after A.D. 177-1, 

p. 38. 

If a wife who was. married when yrung and who is livii g in the 
same house as her husband lodges a complaint in the presence of 
witnesses with a Judge to the elfect that, although she. Ins not com- 
mitted a hM hairbreadth shadow of a fault, she is subjected to the 
utmost sorrow and misery by her husband using abusive langunge, 
slapping, striking her with ihe elbovx, i.nd pnlling her hair, and th:,t 
she cannot account for this strange course of action followed by her 
husband, and if the husband untruthfully denies comn.itting any of 
these alleged actions, but adn>its h.nving admonished and instructed 
his wife in the discharge of her household duties, r.nd urther states 
th9t his wife has m:.liciously made a false charge, the wife shall 
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prove the charge. If the witnesses adduced by the wife depose to the 
effect that they heard the husband scolding and abusing his wife, 
and if they do not at all depose as to the husband's beating and 
sb-iking his wife with the elbow and pulling her about, but if the 
wife shows marks of beaiing and striking on her body, it is to be pre- 
sumed that the wife's statement is circumstantially proved. The 
expenses for pickled lea, writing fees, and other expenses which had 
been or would be subsequently incurred, shall be borne by the 
husband, who may also be subject to a tine. An agreement shall 
then be entered into between the husband and the wife, by which the 
former shall bind himself not to abuse or strike his wife in future 
or ill-treat or oppress her in any other way lest he shall leave the 
house with the only dress on his pers-n. The parties should also be 
admonished to live on goodt erms with each other. But if the wife 
does not consent to enter into such atireement, a divcrce may be 
given as if there is mutual cooLent. If the wile says that she wants 
a divorce as her husband caused hurt to her, all the property shall 
be assigned to the wife and all the debts paid by the husband ; on 
such condition a divorce may be give. If although the husband is 
gor-d, ttie wife inconsiderately insists in getting a divorce, the above 
law will apply, iiiutalis mutandis to this case. This law applies to 
husband and wife who were mai-ried in their j-ounger days (ngehlin 
and ngehmaya). 

Note — As to the reason and nature of the remedies at Hindu law in disputes or 
misconduct cf husband and wile, see the observations at the beginning of Book 4 
of Colebrook's Dij;est. 

S. 55. Misconduct with regard to food is when a woman eats 
beture the husbmd, when she eats with him and goes away before 
him, and returns without the husband's knowledge and eats with 
others, or eats often, or buys and eats early, or gives her husband 
little and eats a great quantity. These are the improprieties in 
regard to food. 

Misconduct towards a mnn is when a woman talks with any man she 
sees in the same manner as she does with. her husband, and laughs, 
leans, and takes the hand. These are the improprieties towards 
man. 

Miiconduct with regard to p; operty is when a wofian keeps pro- 
perty outside which should be kept inside and keeps property inside 
which should be kept outside, and without the knowledge of the 
huiband steals, conceals, cheats, sells, buys, gives away, receives, and 
borrows. These are the improprieties in regard to property. 

Misconduct with regard to glances is when a woman looks like a 
crow at other men whom she sees, and winks and turns her eyes in 
all direction, when she opens her clothes and does not cover herself 
properly when bathing, and when she pretends to be asleep. These 
are ths improprieties in regard to glances. 

Misconduct wiih regard to clothes and ornaments is when a 
woman adorns herself without taking into consideration time or 
place, and when at homie or in the jungle, when at poays (feasts), 
' mingala " or (funeril gatherings) " ahmingala." These are the 
irnproprieties in regard to clothes and ornaments. These are the five 
kinds of misconduct. 
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^- 56. The six fniilts of women are— 

(1) a tt'o;/;fl„ who is in the habit of drinking liqurr ; 
^■ii a woiran who goes, comes, and sits wiih c ther men ; 
j; a uoman who is fond of going about to other houses ; 
V-t. a woman who is in the habit of sitting day and i-ighl at 

tne doorway ; 
15) a woman who does not look after household affairs • 
(b) a woman who isi in tKe habit of scolding her husband. 
These are the six faults of women which should be known. 

Wives who possess any one of these six faults, c r of tl.e five kinds 
ot miiconduct, should be chastised by striking either wiih a rope, 
split bamboo, cane, or a rod (opo3). If chastisement is not heeded,' 
\he.n on\y the wife may be abandoned or di\orced. If elbowed or 
struck more severely, as it is a fiiult entitling to a right ot divorce 
they should mutually be divorced. Tins it should be c'ecic^td. 

• 

S 57. A divorced man takes a virgin and lives with her, and if 
after a short lime and before much property is acquired, he says to 
her " leave the house " and divorces her (kwa shin qgojj&s) it amounts 
to fraud, and for this fault let him compensate he- with the value of a 
pair ff " nadoungs " (earrings) : cf this it ,s said tliat the m-n is 
inferior and the woman is superior (in rai k). If they nre of same 
class and respectability let liim give h;r the slaves or frll' wcrs 
brought at time of marriage, palanqrins, sword, tie clothes and 
ornaments worn, and all such things as are brought at such lime. 
Thus it shall be directed. If there are no sucli slaves or frllowers, 
ornaments, elephants, ponies, ralanguirs ai c' swcrd, Jet him gi\e her a 
slave in his place. If she he tlianday-swaikathee ^iicienie) let 
him give her a slave. If she has alrear'y brought forth children let 
him give her a male and a female slave. The term kowoonshethe 
(meaning carT5'irg) shall not be used. 

S. 58. A divorced wcrnan lakes a ycnng man rnd lives with him, 
and if she wishes to divorce him without any fauli of hers, let her 
give him the man's clothes and ornaments ai d turban (or head-dress) 
and also a slave or follower. If such husband and wife have not 
acquired much property let them be divorced if they give their 
mutual consent. 

S. 59 If either a woman once married or a young woman takes 
unto herself her slave for 1 usband, and if afterwards she does net 
wish to live together, she shall forfeit the price of the body and shall 
give clothing and frrd and then let the slave husband go. 

If either a man once married or a bachelor take unto himself his 
slave for wife, and if afterwards he does not wifh to live together, if 
thev have together eaten rice, let the woman accordingly get the 
(cocSoocSj^O! property acquired after marriaj-e, and let the price of the 
body of the slave woman be forfeited. 

Note by Maung Tet Too. 

On this point in the Manu Tsaya it is stated that the original price 
of the body should not be let off. My opinion is that this is proper, if 
it is required that it should be as that mentioned. The translation of 
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the Pali plinse Daihee-yet-gan-bja-tnote-tsa-^a, (a) meaning thfe price 
of the bodj' of the slav£jKOfliim shouW not be let off, should be taken. 
If even there is no prot)erty acquired after marriage, Jet the pdce of 
the body of the slave woman be let off. Oiherwise if another wife be 
taken and if the irau tells the si lye wife that he does not wish to live 
together, she shall not be freed from being a slave If their is desire 
to be freed, the price of the body shall be paid. Thc.u^h these points 
are mentioned in olden books, yet as the man and the woiiian have 
eaten together, the man has no right to take a new wife. In former 
decisions there is the right to be divorced, the price of the body to be 
let off, and the property acquired after marriage to be acciordingly 
given. The latter method is the only one proper. The excellent' 
Minister Manoo Ynzar is of the same opiniori. ^X'ise men who are 
acquainted with decisions should consider this. '' 

Remarks (a). — Dasiyagghsm pi muccaye (dathee-yet-gan-bya-mote-tsa-ya ?) 
meani the price of tiie slave woman should be let off, even if there be no property of 
any kind (dhinam asanta kecapi). * 
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IN THE COURT OF THE JUDICIAL COMMISSIONER. 

BRITISH BURMA. 

Rkference No 7 ^Civil) of 1876. 

Mee Hneen Gnoang versus Nga Ounjj and Mee Lee. 

Tke 11th June 1876. 

Circular letter ^^ QuiNTON. J. C— This is a reference 

No. 106 of 22nd De- """er section 25 g£ the Burma Courts Act. 
ceinber 1877. 

The opinion of the Court is asked' for on tliis point.— Is the 
presence of one of the two following conditi. ns i.ecessary in order to 
coristiLute a valid divorce between Burman Buadhists, viz., either a 
decree or order of Court or a written agrefment executed by both 
parties in presence of respectable witnesses fptcially called together 
for that purpose ? 

The point has not been argued before this Court as no Counsel 
have been appf in ted by the parlies, and a coiivei.ient day cculd not 
beagreed upon by two Burman Advocates whom 1 asked' to assist the 
Court in dis:ussi git 

I therefore confine myself to answering the question put. The 
answer is^tnat the fxisteuce of either of the two lOnditions nained is 
not essential to the validity of a divorce between Burman Buddhists. 

2nd Appeal No. 20 (Civil) of 1876. 

Mee Kyeng Maree and others versus Mee Htoo Ma. 

The 14lh September 1876. 

Circular letter ^^' ©'^''^'^ON, J. C— This Suit was brought by 

No. 107 Of 22nd De- a woman against , the collateral relations of her 
cember 1877. deceased husband for properly left by him. 

The defendants pleaded that the marriage had. lieen dissolved 
with the consent of the plaintiff prior to the death of the husband, 
and that therefore the plaintiff had no just claim to share in his 
estate. 

Tbe Court of tirst instance found that the plaintiff h.id been a 
consenting party to a divorce pronounced by the husband, and that 
therefore the plea of defendants was mace out. Tie Lower Appellate 
Court considering that the so-called divorce was a " hole-and-corner 
proceeding " and that-it should nc t be upheld, gave plaintiff a decree. 
From that decision the preient appeal is brought. 

I concur with the Depiity Commissioner that plaintiff is entitled 
to a decree. If there was a valid divorce pronounced, which is open 
to doubt, I am not satisfied that the wife consented to it. It is 
admitted by both sides that at the time the so-called divorce paper 
was written she was out of her mind, and the expression she made 
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use of when the circumstance was reprrted to her after the recovery 
of her reason by no means conveys lo my mind that she was a willing, 
and consenting party lovvhit had be ^n dene; on the contrary, it 
amounted to a repudiation of the ai-rzing nient as lar as it was in 
the wife's power to repudiate it. 

The argument drawn from the conduct of the woman at, the. 
funeral is pushed too far. If the woman was reafly a divorced wife by 
her own consent, her pretence at ihc' bed of the dying man and ^it 
the funeral is in iiself a most extraordinary circumstance, and the 
omission of some ceremonial observaiices bv a worn n of weak intel- 
lect and distracted with grief cannot be used to deprive her of rights 
to which she would otherwise be eniiiled. 

The deceiseddied without issue and if, is held by the Lower 
Appell.ite Court, there was no divorce, plaintiff is heir to all the 
property of her husband on the principle of the Burmese law 
recog lized by this Court in the cases t { Mee Htoon Bliyod and others 
(plaintiffs , Appellanis. vrrsus Nga Yan, Respondent ; and of 
Mee Phyoo, Appellant, versus Mee Brn Top, Respondent, to be found 
at p gis 29 and 33 of the volume of published ruhngn. 

If, on tiie other hand, there was i divorce, then, on the finding 
above stited, the wife vi'as not a c nsenting partv, and she is entitled 
to all, .he property acquired since the marriage as well as to what 
she biought to he- 

The law will be f ^nnri in volume XII of th° D'.i.imm ithat, page 44 
of the new e.lition I may note here that a negative hai bee;i 
omittpd in the sentence ai h- top of page J44 in the English 
translation, which completely alters the meaning of ihe passage. 

A portion of the prope'-ty in suit according to the admission of 
both p.arties was acquired after the marriage, beirg Nos. I, 2, 3, 4, 
5, 6, 8, 9, 10, 12, 13, 14, and 16 of the lots enumera.ed in the schedule 
filed, and to this plaintiff's tide cannot be con;ested. Her claim to 
the remainder hinges alti^gether on the fact of the ilivorce. As 
remarked by the De,-iu'y Commissioner, the so-called divorce was a 
very " hole-and-corner " proceeding and Cf nsisled in the deceased, a 
short time before his death, sending by her brother to his wife, who 
was at that time out of her mind, a paper, which has not been 
produced in the case, but which is allowed to have been an intimation 
of some sort of the purpose of the writer to divorce the wife. Whether 
it amounted to a divorce it is impossible to sav. The only reason 
assigned for the wish of deceised to divorce the wife who had lived 
with him for ten years was that she was mad from grief at the 
death of her two daughters by a previous marriage. It is perhaps 
questionable whether a valid divorce can be pronounced when ome 
of the spouses is not in a condition to express dissent or consent in 
the matter ; and the law as to the treatment of a mad wife is clearly 
laid down in the 18th section. Chapter V of the Dhammathat in the 
following passage (page 141 of the old edition) : — 

If the wife be a leper or ma ', asthmattc, have her arms or 
legs broken, is blind, or emiciited and enfeebled, let the husband 
minister to her in the most proper manner ; he has a right to cease 
connubial connection with her. He shall have no right to put her 
away with her property. If he tikes a lesser wife, he has, a right to 
do so. If he neglects his first wife and does not take care of her, 
minister to and support her, one-hilf of all he possesses be taken 
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and givea to her relations ; if he will not give up the property nor 
support her, let him be punished criminally." 

The Lower Appellate Court therefore rightly, in my opinion, 
refused to give effect to an alleged divorce, the existence of which 
was very doubtful, and which, if it did exist, is directly opposed to 
the rule here laid down, a rule altogether in ccnsonance with the 
dictates of equity and yood conscience. 

The appeal is dismissed and the decree of Lower Appellate 
Court in favour of plaintiff upheld with all costs. 



Ma Ppo vs. Moung Hpo Thet. 

Judgment. — The plaintiff states that she wishes to be civorced as 
the defendant (her husband) beils her after taking toddy. The 
defendant denies hwing taken toddy and does not wish to be 
divorced. On taking into consideration their statements, the Ccurt is 
of opinion that a divorce should not be given for a first quarrel, and as 
the plainliff and defendant are youthful man and wife, the Court 
therefore gives the iccused a warning not to drink liquor in future, 
and directs that they couvinue-to live as man and wife. The defend- 
ant to bear the costs 

Orde.;. — As this is the first quarrel, let them continue to live as 
min and wife an.l the defendant pay all costs. 



Moung Htine, 
The Itth September 1SS2. Sitkch of Prome 



Mee 06 vs. Nga Pan Oo. 

Plaint. — Plaintiff, for the undermentioned rensons, wishes to be 
divorced : — 

1. Plaintiff, and defendant were married some seven months 
ago (both young), and on the 2nd waning of Tawthalin, 1244, cor- 
responding with the 29th August 1882, a dispute arose between 
plaintiffs mother and the defendant at Mindeh quarter in Thj'et- 
myo, whereupon plaintiff told him that he should not answer back 
her mother, and for this saying of the plantiff the defendant kept his 
revenge. 

2. That on the 30th day of August 188i one Mee Hline went and 
told plaintiff's mother that plaintiff and defendant (man and wife) 
had a quirrel, whereupon plaintiff's mother, in order to chastise her, 
said. " if you do not take me to be a human being, don't, even till 
your death, own me as your mother," and plaintiff unmeaningly said, 
'' I will not stiy without owning you as my mother, I would rather be 
divorced," and so saying went down from the house for a short time, 
whereupon defendant's mother without any cause abused plaintiff 
fgiving her to her father as wife), and not being able bear it plain- 
tiff in return abused. Defendant's mother then told her son to strike 
plaintiff, and defendant struck and elbowed plaintiff, for which she 
prays that a decree granting her divorce may be passed. 

5 



/^NSWER. — Nga Pail Oo, defenidanl in the above case, humbly bejjs 
to state that, for the followiiig reasons, a divorce shoulti not be 
givien : — 

1. On the day mentioned in the pkint the i>laintiff made use of 
defendant's turban as a petticoat and therefore deferidant told her not 
to do so, whereupon plaintiff's mother put in her tongue and said 
" gel divorced," Defendant turned round to the plaintiff and told her 
not to keed her mother's words, but kept no reven^je. 

2. After this phiintiff's mother came up again and told her daugh- 
ter in a low tone to get divorced. Defendant then told plaintiff in a 
low tone not to listen to what her mother told her ; upon this the 
plaintiff began to abuse (giving defendant's moth,er to him) and much 
more, and went to another man's house and there tried to cut her 
hair with a knife, and the owner of the house was annoyed, and defend- 
ant went and begged his pardon and brought plaintiff back to his 
house. 

3. On arrival home defendant told the pliaintiff that it was not 
right for her to have gone to another person's h.oubC and there try 
to cut her hair. In spite of all this the defendant took the bunch 
of false hair which was in the house and began cutting it, and as the 
plaintiff was a woman who did not listen to the repeated sayings, 
defendant struck her with the palm of his hand. Defendant's mother 
did not tell him to strike his wife. Plaintiff's mother then came up and 
Slid that defendant must be divorced, otherwise not to own her for 
life, and so saying began to drag plaintiff away, and after this only 
the plaintiff said that she wanted to be divorced. 

4. Though an application has been filed asking for a divorce, as 
defendent is in no way to be blamed, and as he dearly Ipvgs the, 
plain, iff, a divorce should not be given. 

Judgment. — In accordance with the plaint and the written defence 
the Court framed issues and examined the witnesses- for the plain- 
tiff, who were unable to give corroborative evidence in support of the 
plaint, and therefore the plaint should not be believed. 

Okder— The Court does not believe the plaint and therefore dis- 
misses it with costs on the plaintiff. 

MOUNG WlKE, 
The 13th Sjplcmher ieS2. WODnd:uk of Taayetmyo 



Mee Ah Nai vs. Nga Tsin. 

Suit for divorce and for Ks. 139, being the value of property as 
per list. 

Judgment. — In this case the plaintiff stated a-s follows ; — She and 
the defendant were youthful husband anci wife and not being able 
to pull on got divorced, and aftet this the defendant took a second 
wife and then came and asked her for Rs. 25, saying that he wanted to 
be divorced Irom his second wife. . Accordingly sbe'gave the amount ; 
and tis he pronused that he would give up all the property if he agiin 
took the second wife they again lived as m\a and wife. They live 1 
together. Cn the 3rd WAKing of Tagoo and on the iSth waj^ing of 
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the same nipnth the defendant once again took the 2ncl wife : there 
fore, as promised, she wishes a divorce and also to get all the property. 
The defendant in defence stated that he and the plaintiff by mutual 
<;oiisent got divorce 1 and he received half the property, and since the 
divorce he has never again taken ihe plaintiff, and that as the plain- 
tiff had taken away Ks. 30 of his, he asked her for that amount, but 
only received Rs. 25. Thai he did not again .take the plaintiff and 
<hd not promise to give up all the property. Nga Wine, plaintiff's 
witness, stated that the deiendant came and called him to turn a 
Joogyee in the matter of their reunion, that the plaintiff then gave 
Rs. 25 to be given to the second wife as damages, and that the 
defendant made a promise that he would give up all the properLy if 
he again took ihe younger wife. Besi'd.es this the witnesses produced 
by the plainiiff and defendant stated that they knew about the 
reunion, but that they were not there when the reunion took place ; 
therefore as there is only the evidence of witness Nga Wike, the plain- 
tiff herself wjis put under oath and examined, and she stated that 
after being divorced they were again reunited ; that at the time of the 
dive rce the property was divided equally between them; that there 
■was a promise made at the time of the xeunion tliat if the defenc ant 
again took the second wife he would go down the house with only the 
:garments on his person ; that the defendant then brcught back all 
the property taken away when first divorced ; that she had then to 
-give the defendant Rs. 25 to be given to his seccyid wiie as 
damage ; and that, as before stated, the defendant toe k away the 
property. The defendant was again examined, and he stated that 
-aftei-"he was divorced from the plaintiff they were never again 
reunited ; that as regards the cow, cart, and bells, they were given 
to the son temporarily. The Rs. 25, said to be given by the 
plaintiff, was money not belonging to her, but the plainiiff during 
the separated period took I^s. 40 of his at Kyoiikngeh village, and 
when he asked back for the money he only received Rs. 10, and 
-that he received Rs. 25 when he said that he wanted to pay Mee 
Htai as damage and get divorce, and that as for the balance Rs. 5 
he did not ask becriuse he was told to give it to the daughter. The 
plaintiff was agiin asked before the Court, and she admitted that she 
received Rs 4U as stated by the defendant, and as it was given for 
the sons and daughters, the money was acc( rdingly divided amongst 
them ; and that as regirds the cow, bells, and cart, they were left 
with the son befrre slie ^nd the defendant were reunited. The state- 
:ment of the plaintiff is similar to that of the defendant. From the 
beginning they were divorced by nmlual consent and the prrperty 
divided equally, and it has not been proved tl'at at the time of the 
reunion it was with the plaintiff. Nga Wike, witness produced by 
the plainiiff, stated that when the defei dant took it it was net in 
plaintiff's possession, and even in ihe phintiff's own statement it was 
shown that before the reiuiion it wa-. given to the son. , As regards 
the Rs. 25, the plaintiff herself stated, giviog the date, tliat the 
defendant look that amount Jt was by mutual consent that they 
were rMvorced. and the pi intiff has stated that the property sued for, 
which is in defendant's possession, is similar lo that in her prsses- 
sion, and as the property in question was by mutual consent divided 
-equally, it is not right to say that the property shf uld be re-obtained. 
The plaintiff has under oath stated that they were reunited, and the 



defendant also under oath stated that they were not reunited, and 
witness Nga Wike stated that he was the person who had to speak 
about the reunion, and now the Court is of opinion that they should 
again be divorced and accordingly grants a divorce, and as the defend-^ 
ant is with a second wife, he is directed to pay the plaintiff's costs. 
The defendant to get the property, valued Rs. 139, which is in his 
pcssession. 

MOLNG LOKE, 

The-lSth May 1SS2. Myj-jke of Kama, 
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Baled Rangoon, the 11th November 1882. 
2nd Civil Appeal No. 54 of 1882. 

Original 
L ef<.ndants 

Advocates for Apficllants ... Gillbanks and Sen, 

Ditto jor i?fiS^O«./e«/S...VERTANNES. 

JUDGMENT. 

By Jakdine, J., Judicial Commissioner. — The plaintiffs are 
sisters of Mee Scurg, the 1st defendai t. The 2nd defendant is 
daughter of the. 1st defendant, and the 3rd defendant is widow of 
M(iung Paw HIa, who was brother of the plaintiifs and the 1st 
defendant. Their mother, Mee Tco, is still alive and is not a party 
to this case. The suit was brought for a half share in 62 acres 
14 annas and 4 pies of land. The plaint says this land is in posses- 
sion of 2nd defendant, for which reason she is made a defendant. 
The grf und of claim is staled to be that the land is ancestral and 
that the plaintiifs are heirs. The plaint further slates that in 1877 
the mother, Mee Too, without consulting the children, sold 26 acres- 
7 armas of land to one Nga San Aye for Rs. 1 10, and that in Civil 
Caee 14 of tne 3rd quarter of 1877, in the Court of the Extra Assis- 
tant Commissioner of Mycma, the present defendants sued Mee Toa 
and San Aye and obtained a decree for the said land on piyment of 
Ks. 110., The plaintiffs offer to pay their share of this amount. The 
plaint shows no ground for claiming a half in any but the 26 acres 
7 annas of land. 

Defendant Mee Sa answered that the land had been acquired 
under the decree of 1877, and since then the defendants had extend- 
ed the cultivation beyond the 26 acres so received, that plaintiffs 
knew that Mee Too had first mortgaged and then sold to San AyCf 
and that they were aware of the facts and did not object. 

The other two defendants answered to the same effect, averring that 
Mee Sa had borne the expenses of the suit of 1877, in which suit 
the plaintiffs had refused to join, and that Ihey now sued because 
the land had been improved and the cultivation extended. They 
urged that the mother, Mee Too, being alive, plaintiffs might sue her,, 
but not them. 
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rheExtn Assistint Cj.nmissioner of Myom^ found that plainliiTs 
had declined to join in the suit of 1877, and were precluded by 
Buddhist law from suing the defendants, as the land had been reco- 
vered from the person to whom the mother sold it ; and th.t as the 
mother is alive and the children cannot sue tor partition until the 
pirents are dead, the present suit will not lie. He further found 
that the excess over 26 acres \vzs the recent acquisition of the defend- 
ants. He dismissed f he suit wiih costs. 

The Deputy Commissioner of Toungoo, Major Strcver, reiving on 
the texts quoted by Sandford J. in " Nga Myine vs. Mee Baw '"' (page 
39 or Judge Sandford's' Rtilings), held that q suit for partition mf.y be 
brought after the parents' death and that the plaintiffs were entitle! 
■to a declaration cf right. But the decree went -further and awarded 
Ihem half of the land sued- for on payment cl half of the Rs. 110 
and half of the expenses of the suit of 1877. He records 
-admitted that Mee Too owned 62 acres 14 annas and 4 
This point was, however, contested and made a formal 
Original Court and is a ground of appeal here. 

The judgiweiit of the Extra Assistant Commissioner of Mj cma in 
the suit of 1877 shows that the present three defendants there sued 
"Mee Too and Snn Aye for 26 acres and 7 annas. Mee Too said she 
"had sold to Sm Aye, who said he had bought it from her. The Extra 
Assistant Commissioner treated this sale as a mere mortgaae and 
his judgment contains the following assertions' — " The. land belongs 
"" to Mee Too : on her death the present three defendants inherit. Im- 
■*' moveable property cannot be sold without the consent of the chil- 
"' dren 'jjVZi; pp. 181 and 43 of the Menu Kyay Dhammathat). The 
-' children may mortgage it for charitable purposes. If it were neces- 
""'sarv to sell the' land for necessary subsistence, the rriother must, 
^' before selling to a stranger' give the daughters an option of buving 
"it." 

The issues requiring distinct findings appear to me to be the follow- 
ing :— 

(1). — Die! the plaintiffs refuse to join the defendants in bringing 

thesuit of 1877 ? 
(2). — If sOt are the plaintiffs thereby estopped from bringing the 

present suit ? 
i3). — Have the plaintiffs proved that the part of the 62 acres 
14 annas 4 pies in excess of the 26 acres 7 annas 
awarded in 1877 belonged to Mee Too ? 
■ !(4). — Have the, plaintiffs preyed -any right to any land except the 
26 acres 7 annas ? 
f(5). — Are daughters entitled to sue for a share, cf the property 
of their parents on the death of the father or must 
they wait till the mother is dead also ? 
^6). — Are plaintiffs entitled to any relief in the present suit, and, 
if so, to what relief ? 
On the 1st issue, I am of opinion that the plaintifif;< did in 1877 
■decline to join in the suit brought by the three defendants to recover 
•the 26 acres 7, annas from San Aye. The witnesses of both sieves 
•say so : the plaintiffs said they did not wish to sue, the reason being 
apparently that they- did not vvish to sue their mother. On the 3rd 
and 4th issues, I find that plaintiffs have not proved that any land 
in excess of 26 acres 7 annas belonged to Mee Too or was ancestral, 
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and that plaintiffs have not proved any i;ight whatevpr to any laiicl 
in excess of that quantity. Defendants being; in pcssession, it was 
for the plaintififs to prove any rights they possess ; but they did not 
even aver such rights in their plaint, and when on defendants' denial 
a distinct issue was raised, they produced no evidence except the 
very vaguest. Defendants have produced more circumstantial 
evidence to show that the excess over. the 26 acres 7 annas is their 
own acquisition since the decree of 1877. I believe this evidence 
and find against plaintiffs and for defenrants as regards the excess, 
I concur with the original Court and the opinion of the assessor 
Moung Shway Waing, the other assessor having given no opinion. 

On the second issue mv opinirn is that there was nothing in the 
circumstances of plaintiffs' refusal to join in the suit of 1877 which 
would at Bu klhist law ©r in equity preclude them from suing now. 
Tlie evidence does not convince me that they gave up to defendants 
without consideration such rights as phintiffs possessed in the land 
They merely refused to join in that suit. If estopped at all, it is by 
limitation ; and in the present appeajl I need not consider that 
point. If at Buddhist law the wic'ow lad a right to make an abso- 
lute sale, the plantiffs cannot bring this suit. If ihe had a life- 
interest only, neither she nor the defendants who have recovered the 
land from her vendee cm be sued during her lifetime, ss it is not 
said that she is imbecile, as there is no contention that the widow 
forfeits at Buddhist law hpr rights when she mal;es an illegal sale> 
and as there is no question raised in this case about the eldest son 
or the eldest daughter not having on the death of the father received 
the share to which he or she W3S entitled when that event occurred, 
I note this last fact to distinguish the present case from that of Nga 
Shway Yoh vs. Mee Tsari Byoo printed in circular memorandum 
No. 22 of the 3rd October 1881. The judgment there perhaps con- 
veys the impression that any of the children has an immediate right 
to sue rnthe dea^h of either parent. But the opinion of the assessor^ 
Moung BMi Wah, in that appeal was based on the fact of the eldest 
child having a right at Buddhist law to demand a share which, he 
assumed, had not heen given him before the sale by the widow-; and 
in the argument, the question of the particular kind of relief to be 
given was not discussed whether as claiined Isy recovery of the land 
or, as might have been argued, by a fresh suit for a declatory 
decree under the 43rd section of the Specific Eielief Act. The point 
really decided by that judgment was (hat, without some family neces- 
sity, the widow could not effect an absolute sale of property which 
she and her husband had jointly aicquired, unless the children gave 
consent to such sale It was on this hfoad question that the assessors, 
Moung Ohn and Moung Bah Wah, differed. 

In the present appeal Moung Kyaw- Doon's opinion seems to be 
really that the land was wrongly recovered frorn San Aye, and must 
now be treated as formirg part of the undivided inheritance in which 
the daughters of Mee Too have rights. But at the sririe time he is 
of opiniori that the daughters cannot claim a division from the 
mother, and I fail to see how any but a declaratory suit can be 
brought during Mee Too's lifetime. The cases of Nga Myine and of 
Mee Tai, decided by Sandfoi-d J. and printed at pages 37 and 40 of 
his Rulings, are qiiite different from the present ; and those careful 
judgment,' thoufjh valuable aids to consideration of the spirit of the- 
Buddhist law, seeiti t^ me not othfe't-wise in ooint. 
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On the fifth issue my findirtg is that younger daughters are not 
entitled to sue the mother for a share of the property on the dealfi 
of the father, but must wait until the mother is dead also before ihey 
can claim their shares. 

In dealing with this question, I have been led to consider what the 
Buddhist law ordains as to the status of the children before the 
faiher dies, so that its general spirit shall not be ignored in deciding 
this particular point. As Sandford J.'s rulings show, the present 
possessor of property haS sometitnes large powters of sale and y^t 
the relations of the seller may insist on jire-emption from the 
purchaser in ca^e the latter wishes to sell again. The 1 0th Book 
of the jT/«;;m ^V^iy carefully secures the children's share of prfperty 
against a step-parent in certain cases, and yet leaves large powers 
over the residue : and it is not easy at once to say under such a law 
when the right of b.-inging suit arises. On this fifth issue, which is 
of general importance to the Buddhist community, m decision of 
either tliis Court or the E^ecorder's Court has been shown me either 
on the interpretation of the written law or on the custom of the 
people. In Nga Shway Yoh's case the assessors held diffferent opin- 
ions : Mor.ng Ohn* a- former Judge of the Small Cause Court at 
Rangoon, holding that the widow had the right to make an absolute 
sale and that the la v which invalidates the sale of ancestral property 
and which Sandford J.'s decisions declare, is inapplicable to the 
case. Mcung Ohn hell that the widow had as much power of 
absolute sale as she and her husband had jointly possessed during 
the husband's lifetime ; and seems to have held i that she becatee 
absolute owner of all but the portion of the eldest son or the eldest 
daughter and could dispose of all but such portion as she chose, 
irrespective of family necessity or the interests of the children, find 
that the purchaser got by such sale a valicl title so as to preclude 
the children, whether they had consented or not, ftom ever contfeSling 
the vendee's rights. 

In the present appeal the counsel agreed that it was vain to expect 
any clear evidence about established custom ; and as no isEue 
about custom w as demanded, and as in Nga Shway Yoh's case 1 had 
ascertained from different Native Judges that they had r.ever per- 
sonally known of cases of out-and-out sales by widows withcut 
consent of the heirs, I thought it unnecessary to frame any issi e on 
w'lich evidence of custom shoul 1 be takeri- In the absence of 
decisions, of translations of any Dhammathats except the Meiiu 
Kyay, and on consideration of the obscurity of the Burn-.ese 
phraseology, I was averse to deciding a doubtful question of the Javv of 
inheritance without Native assistance, and I accoYdingiy selected as 
assessors in the present appteal Moung Kyaw Doon and Moung 
Shway Waing. The former was for years an Extra Assistant Com- 
missioner and has made a study of the Dhammathats, Uiei latter is 
an Extra Assistant Commissioner. Moung Shway Waing agt'ees 
with Moung Kvaw Doon in holding that the childrren other than the 
eldest son or eldest daughter may not demand their shares of the 
inheritance until both parents are dead. But he appears to me to 
hold that the widow's power of absolute sale is limited to circum- 
stances of family necessity, and that she only takes a life interest in 
the residue of tiie property and that her children on her death may 
demand the property sold to the pWchaser. The Extra Assisiant 
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Commissioner of Myoma in the suit of 1877 was of different opinion 
as he reversed the sale of the land by the widow during the wido^v'^ 
lifetime. Where Burmese Judges differ so much in iheir inteprela- 
tion of the written law, it is not easy for me to give judgment with- 
out feeling the danger of mistake occuring. I notice the fact that 
both the present assessors say that widows very seldom sell the inheri- 
tance where no family necessity exists, unless the children tirst 
consent, without a remonstrance from the children if they are old 
enough to remonstrate. Two instances of successful remoi.strance, 
namely, the case of 1877 and Shway Yoh's case, are on record. 
These facts must be remembered in an inquiry into the general spirit 
of the Buldhist.hw as it would be unsafe to ignore thatl in the con- 
struction of one or two doubtful sentences relating to a rarticular 
point. In interpreting Buddhist law there is greater difficulty than at 
Hindu law bee luse the Buddhist civil law of inheritance is not so 
closely^ connected with, religious ide is. In seme places the connection 
is more visible than in others, but we have at present no means of 
determining the relative age of different parts of the Dhammathats. 

In several places the children are treated as owned by the pirenis, 
and this doctrine pervades much of the law of marriage, a.o,, Bk. 6. 
ss 21 and 23 oi the Menu Kyay. It is also itated in.s. 80 of Bk.lO. 
In Bk. 3 the sale of children is allowed, and elsewhere the division of 
children between the parents on divorce is provided for. The JOth 
section of the 6th Book punishes desertion of parents ; and in Bk. 12, 
s. 47 the doctrine is laid down that an utterly incorrigible child may be 
driven away and disinherited. The first assumptirn is, I think, ihat 
parents and children live trgetl er ; the chiloren may marry with 
consent of parents, and virjth this consent or acquiescence a sort of 
emancipation may be made by a gri wn-np son or daughter taking 
some of the property and' setting up a separate establishment (Bk. iO, 
ss. 22 to 24, 29 to 32). In Bk. 3, ss. 33 to 37, the separation and 
division durmg the parents' lifetime is mentioned :. .the cbilriren living 
separate are compared to fruit ard blossom which have faller^ frrm 
the tree. In Mee .^hyoo's case (Sandford's Rulings, p. 33) ihe appli- 
cation to the state of things of the law laid down in s. 30 of Bk. 6 
will be found. The parent sometimes after the children bad separat- 
ed went to live with a son or daughter, and a child sometimes 
returned to the parental houi-e. All these circumstances admit of 
natm-al explanations. I adduce them to avoid expressing a general 
proposition without the right limitati'^ns. There can be no doubt 
that living toRether is a great fact in Buddhist law, and that the 
children are to be subordinate to the parents until they obtain a more 
or less independent position. 

But the position of the eldest son, the Auratha or Thagyee as he is 
called, is superior to that of the others. In the list of children in s. 81 
of Bk. 10 it is said that the Auratha only has a perfect right to the 
property of his parents. Other children cannot demand property 
from the surviving parent on the ground that the deceased parent 
had promised it. In the divisirn under s. £0 the Auratha has the 
first choice. At ss. 15, 22, and elsewhere it is said he takes the 
father's place : this may be when the father is dead or when both 
parents are dead. He is superseded if deaf or blind by a younger 
brother under s. 36 ; and possibly s. 35 imposes on the Auratha 
the burden of maintaining a brother helpless from disease. He has 
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a duty to perform, but whether this duty is a mere moral obligation 
or can be enforced at law is at present undetermined so far as deci- 
sions go. The Manoo Wonnaita, s. 10, and the Matioo Shwe Myeen, 
s. 12, describe this duty as the taking up of the father's burden or 
responsibility; and it is when this burden is assumed that the eldest son 
is to get the elephant, horse, sword, goblet, betel-box, and other 
articles^ used by his father. Under certain circumstances the eldest 
daughter, at least when there is no son competent to assume ihe 
parental duty, takes the paraphernalia of the deceased mother, as 
at s. 3 of Bk. 10 of the Menu Kyay, where she takes her molher's 
ornaments, xlothes, and the slaves who cooked her rice. These rights 
to paraphernalia, though expressly stated in the three Dahmmathats 
above quoted, are not even mentioned in Sparks' Code. They are 
rights additional to the fradional share 6i the inheritance which on 
the death of one parent the eldest son or eldest daughter is entitled to 
demind from the surviving parent. 

During the life of the parents the children have some rights of 
user, at least while they live with the parents, but without the parent's 
consent they cannot waste or give away the property (see Bk. 6, s. 43. 
and Bk. 8. s. 3. about gifts). The wife and the scholar are placed 
under the same restrictions. But at page, 239 of Richardson's Menu 
Kyay occurs a passage which shows how closely the Buddhist law fits 
with the ordinary circumstances of life : how the same necessity 
created the same equitable doctrine in England and Burma : how 
careful a foreign Judge should be in stating exceptions whenever he 
deals with a general rule laid down for the first lime. If the parents 
have become silly from old age, and without the children's consent 
give away the property, the receiver must give it back if the children 
demand it. A definite and reasonable ruling like this seems to me to 
throw great doubt on the rigid rule stated on the Bench by Moung 
Kyaw Doon, namely, that the surviving parent may if she pleases 
sell the land and throw the price into the sea and that the heirs have 
no right to object. The more I study the Buddhist law the more 
it seems to me to accord with the life of the people and the usual 
facts : and I incline to think it important in interpretation to give 
the sam 5 recognition to moral duty and to equitable doctrines as is 
given by the Dhamm ithats. Otherwise we shill divorce law from 
morality and equity and be forced to such conclusions as the absur- 
dity above stated. The notion of the Buddhist law is that the family 
lives together and that the children are subordinate to the parents. 
The rule of the roid given at s. 22 of Bk. 7 has a general reason : a 
scholar must yield to his teacher : children to their parents : the 
young brother to the elder : one with a hght burden to one with a 
heavy one. But as we have seen the parents often let the children 
set up separate houses : and the aged parent or grand-parent some 
times wishes to spend the closing years of life under the guardianship 
of a child So that the general rules of subordinatren cease to 
apply where all the circumstances have changed. ; 

Having now considered how the children stood in relation to 
parents and to each other we can consider whether there is reason to 
suppose that any child can on the death of the father demand a share 
of the inheritance from the surviving mother. The subordination is 
due to parents, the. word being plural. 

The 68th section of Sparks' Code gives some apparent sanction for 
such claims. It is as follows :--"ln the division of an estate between 
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" the surviving husband or, wife and children < the widow or Widowed 
" shall take the dwelling-house and three-fourths of the est>ate, and thd- 
"children divide the remaining one-fourth etiuaUy among thettti" 

The two assessors are distinctly of opiniori that this is bad kw :. 
they say they never heard of the younger children' sharing in the one 
quartei- share given to the eldest son or of this share being change- 
able with the maintenance of the younger children. They say that 
where the Dhimmathat awards an eldest son a quarter share he- 
takes it absolutely and is not entitled afterwards to share with the 
other brothers and sisters in the other three quarffers on the death 
of the surviving parent. Th^ only text to support Major Sparks' 
view quoted in this argument is s. 2 of Kyaw Deng's edition of 
the Wini Tsaya Paka Thani, of which the translation is as follows : — 
" 2. After the death of ihe father {tM inheritince) shall be- 
divided between Ihe mother and sotis in the following manner. The 
mother to take all the female slaves,- and the things used by the fafhei",. 
such as his riding horse, sword, etc., shall be given only to the son. 
After thus dividitig the remaining property shall be divided into 
four equal parts and one-fourth given to the son and thre6-fourths tO' 
the mother. It there are sons of the same parents, the one-fourth 
shall be divided between them in the following mariner: — The said 
quarter shall be divided into 10 parts and two-tenths shall b^ given 
to the eldest sOn. The balance shall then be again divided into 10' 
parts and the elder son shall get Ij parts : the Balance sh^ll then be- 
again divided into 10 parts and one part given to the son next to the 
second. The balance shall then be again divided into 10 parts and 
half of one part given to the youngest son ; ind the balance afte^ 
such division shall be equally divided among all the brothers. Thus 
in this manner divisioii (of property) shall be made among childrert 
of the same parents." 

I have already riientioned that in Shway Yoh'S case the assessor, 
Moung Bah Wah , todk the View fexpressed by Majct^ Sparks. But it 
does not appe"'r distinctly stated anywhere in the Menu Kyay. \h 
s. 5 of Bk. 10 the rule of division bstween the mother and 
sons on the death of the father is thus stated : — "Let the residue be 
" divided into fdill- pirts, of which let the eldest son Have one, and th6 
" younger daughters with the inother have thre^." So in s. 3, 
where the father and daughter divide on the death < i the mother, it 
is said : '' Let the residue be divided into fout' shares, let the daughter 
have one and the father three;" It is difficult to hnderstand why 
the maintenance of the younger children should, when the surviving 
parent does not mai-ry again, be transferred from that parent who 
keeps the bulk of the property and be imposed on the eldest son or 
eldest daughter. In the Wonnatia, s. 10, the rulfe of di-<fision between 
mother and s"ns makes no rilention of younger childreil ; the mother 
gets three sHates and the eldest sbn bhe share, it is the sanle in 
s. 12 of the Shwe Myetf,. It is not necessary to go further into the! 
law on this subject is the suit is not brought for a share in the f ecu- 
Hum of tfie eldest child. I hdve had to consider it because, if the law 
was correctly stated by Moung Bah Wah, and if the isrounger children 
are entitled to share in that f)orti6n, the sdit Should have be^h Bfbught 
for partition of the share of the eldest child arid not for a half share 
of tlie estate during the mothei-'s lifetime. We have tried tp put 
some reasomble rrieaning on ss. 11 and 12 of Bk. Id 6f Richardson's 
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Menu Kyay ahcut partition of a fourth share amcng relations on the- 
death ol the survivln>> parent, but without siuces's. It is, however, 
unnecessary to deal with these sections as th"? mother is :till alive. 

Ins. i3 the rule is laid down fcr pirtition when both parenis -re 
de:id, leaving only daughters, and in s. 14 when only sons are lefL 
and when both tons and daughters are left. But no rule has been 
shown, either in the Menu Kydy or any other Dhammathat, allowing, 
any but an eldest son or eldest daughter to claim a share until both 
parents are dead. The Metiu Kyay, is already noticed, awards three— 
quarter.'^ to the mo;her with the yrunger dai gl-.ters on the death of 
the father: the other Dhammathats quoted do not mention the 
youngef daughters. Any ambiguity that remains nppears cleared 
up by s. 9 of the Wonnana and s. 25 of the Shti-e Myeeti, which ex- 
pressly mention the dtath of both parents as precedent to the general 
rights to claim a share in the inheritance. I note that the words 
translated by Dr. Richardson as parents usually mean father and 
mother in the Burmese hngmge, and very often the words tw&- 
persons are found in the Burmese text. 

On the sixth isfue, I am of opinion thit the plaint fis are not en- 
titled to any relief in this suit. There is no claim as eldest daughter. 
The motiier has nol been made a party. There is no prayer for a 
declaratory decree. There is no'hingto my knowledge in the cir- 
cumstances of the case to entitle to other relief at Buddhist law in 
the present iuit. It is thus unnecessary lo discuss further whether 
the widow takes a life-interest with a power cf sale only in case of 
necessitous circumstances cr otherwise. On this point the assessors: 
differ and the Wonnana, in s. 11, gives greater power to waste the- 
property tn a widow who marries again than is given by the Menu 
Kyay, which lo"ks on secnnd marriages as common and on step- 
parents with a natural jealousy. * 

I append to this jucigment the opinions of the two assessors and 
their statements to the Court, an 1 translation of the following texts: — 
Manno Wonnana, ss. 9, 10, 11, and 17; Manoo Shwe Myecn,. 
ss. 12 aud 25. 

Tiiere is less difference of oyjinion on the fi'th issue than might 
have been expected, and fewer differences in t'e texts than might 
have been looked for, when we rfemember that, until 1848, the law was^ 
only to be found on paliVi-leaf manuscripts, and ha 1 to be interpret- 
ed without the aid of etirlier judid'l decisions. Possibly the re^srn 
whv none can be found is tliat the proposition is tro cfenr and the- 
law tro well known. In fact Mr. Vertannes' has not seriously C' n- 
tested Mr. Gillbanks' argument that tl.e general partitirn c'afmot be- 
claimed until both the parents are dead. 

I now reverse the Deputy Commissioner's decree and restore the 
original decree, the respOn'dents to pay costs of both appeals. 



The opinion of A.-'sessor Moun-g Kyaw Doon-. 

In this suit, one Mee Scung, together with her daughter, Mee Sa,- 
and her brother's wife, Mee San "fhoo, sues her mother, Mee Too, and 
Nga San Aye, the buyer of the land in dispute, to redeem the taicl 
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Ian I, which the plaintiffs allege was sold without their knowledge 
or permission to the said Nga San Aye, who is a stranger. On weigh- 
ing the whole of the matters of fact contained in the plaint, the 
written statements, and the evidence given for both sides, 1 find that 
the plaintiffs have no right to redeem the land in dispute. This 
opinion is grounded on the following points of law : — Menu Kyay 
Dhammathat, Bk. 10, s. 4, says that on the death of the father the 
mother shall give one pay of paddy land and a share of the cattle to 
tier daughter. But Manoo Wofinana, s. 11, and other Dhammathats 
amended this clause about land, and distinctly say that the mother 
has a right to dispose of not only the said pay of land, but also the 
whole of the property. The land in question is not to be deemed 
ancestr.-il property as the defendant, Mee Too, who is the mother, is 
still living, and until her death it cannot be regarded as such. 

2. In support of my opinion another quotation my be made : — 
Wini Tsaya Paka Thani, which is in universal use among the Judges, 
Khones (Cadies), Advocates, etc., of Burma, says : — "The daughter has 

a right to keep in her possession such property giveii to her during 
" the lifetime of her father and mother as dowry, gold earings, gold 
" necklace, bodkins, etc." As "this section does not contemplate the 
giving 3nd receiving of any land, I do not hold that the plaintiffs, 
Mee Soung, Mee Sa, and Mee San Thoo, have a legal right to claim 
the land now in dispute. The plaintiffs cannot claim and receive, any 
land unless it was positively given them by their father during his 
lifetime. 

3. The Manoo Wonnana Dhammathat, Wini Tsaya Dhammathat, 
and Bounggyoke palm-leaf manuscript Dhammathat collection of 
Burmese law, which are generilly referred to by the Burmese Judges 
and Khones, go to show that the daughter has a legal right to keep 
in possession such property as was given her in the ptesenbe of the 
mother by her father during his lifetime 

There is not one passage in the above cited Dhammathat showing 
that the daughter is legally entitled to the remaining property in her 
mother's possession Therefore the plaintiffs have no right to claim 
the land now in dispute. 

4. The defendant, Mee Too, had a son called Nga Paw La. This 
Nga Paw La, after his marriage and before he died, never did take 
possession of any portion of the land in dispute and work it, although 
he had a right to claim and receive one-fourth of it from his mother. 
And as this son died leaving no children who could claim his inherit- 
ance, the land in question should be left in Mee Too's possession. 

5. After the decision of this case M^e Koon and Mee Phyoo 
brought a suit against the said Mee Soung. Mee Sa, and Mee San 
Thoo, claiming to be admitted into the possession of the. land in dis- 
pute after giving their share of money, as the parties are sisters and 
co-heirs. With reference to this point at issue, various Dhamma- 
that.s state that as there are seven kinds of ancestral property 
and as the defendants, who are co-heirs, have been keeping the land 
in question in their possession and enjoying its produce, the ancestral 
land should not be divided, but the parties according to their priority 
of birth, ?e., eldest, elder, younger children, should be admitted into 
the possession of the land now in dispute. 
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The opinion of Moung Shway Waing, Exlra Assistant Commissioner. 

The principal, points which require to be considered here in this 
case are : — 

isi.— Whether an inheritance can be divided in the lift-time 

of one of the parents. 
2«fl.— Whether a surviving parent has a rifjlit to sell the whole 

or portion of such undivii'.ed inheritance without the 

knowledge or consent of the cljildren. 
3rd. — When the inheritance which has been absolutely sold by 

the surviving parent, being redeemed by tome of its heirs, 

could the other children, who did net join in recovering 

snch property, claim for. shares. 

According, to the Buddhist law and to the general custom, the 
partition of inheritince cannot be made in the hfetime of surviving 
parents (Chap. 1, s' 25, oi Manoo T/uira (Shwe Myeen), and vol. 10, 
s. 11 of Menu Kyay. 

Under ss. 4 and 5, vol. 10 of Menu Kyay, an 1 ss. 12 and 13 of 
Manoo Thara, an eldest son or an ehlesi daughter on the death of 
the father is entitled to his or her share of certain property, such as 
an elephant, horse, slave, etc., and the mother and 5onrger 
children take all the residue of the property, anima.e and inanimate. 
But if the eldest child be a son and demands one-fourtii of ;urb 
residue, it will go to him and three-fourths to the mother and 
younger children. 

The younger children have nc riuht over such residue durii g the 
hfetime of the surviving parents, who can sell the whole or a portion 
of such property for necessary subsistence (vol. 10, ss. 4 and 5 of 
Menu Kyay). But as a general' custom such property should only 
be sold to a stranger when other heirs to the pnperty are not willing 
to accept the bargain. 

When property is sold to a stranger by a surviving parent and is 
afterwards redeemed by some of the heirs, they hold the said iroperty 
as purchasers by pre-emption and not as sharers ; therefore the 
other heirs who did not join or contribute anything towards its 
redemption can claim no shares in that property. 

In this case it appears that Mee Kwon r^nd Mee Pyoo first instituted 
a suit in the Myo-oke's court at Toungoo against Mee Soung and two 
others to recover 31 acres 7 annas 1 pie of land valued at Rs. 300 
as their share of inheritance. 

The Myo-oke after enquiry dismissed their claim on the grounds that 
their mother is still living and the land in questicn is one redeemed 
by means of an action after it had been absolutely sold by their 
m' ther. But this decision was leversed in appeal by the District 
Court of Toungro, and it decreed that the appellants were entitled 
to 31 acres 7 annas 1 pie of the land in question on payment of Rs. 55 
and half the expenses of the suit in which respondents redeemed the 
land from one San Aye. 

It was alleged that the land originally sold to San Aye by their 
mother was only 26 acres, which increased to an extent of- 62 acres 
14 annas and 4 pies in five years' time, after it had been recovered 
from the possession of San Aye by gradual extension of cultivation 
on adjoining waste lands. I am therefore of opinion that the actual 
increment of land brought under cultivation by respondents, ih., 
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.36 acres 14 annas and 4 pics should not be taken as ancesiral 
property, and the original land wliich Ijas been re4eeined by them 

Jrom San Aye should be treated as their own private property, upon 
which their other sisters have no claim for shares. 



-Statements of Assessors Moung Kyaw ,DppN and Mounh Shway VVai.x(; to ttie 

■Court. 

They admit that the principal difference of opinion is this : — 
Moung Kyaw Doon considers the plaintiffs to be entitled now to 
share with defendants as co-sharers, whereas Moung Shway Waing 
_is of opinion that this relationship does not exist, but that' defendants 
have by pre-emption got a different right of their owr, and that 
:.plaintiffs are not entitled to si are either now or on the death of the 
moiher, Mee Too, as they acquiesced in her sale. 

Moung Kyaw Doon says he refers to Mafijo Wonana (ss. 10 and 
11), Manu Kyay (Bk. 10, s. 4), and Wini Tsaya Paka Thar,i (Let 
Wai Thoondara's edition). 

Boih assessors say that an eldest son on his father's death is 
-entitled, over and above the elephant, horse, and other things used by 
his father, to one-fourth of the residue at once and without w.iitirg 
for the mother's death. But that an eldest daughter is not entitled 
'i.0 this t'ourth. Both say also that he takes this one-fourth without 
liability to maintiin the other chil 'ren or to share it with them. 
Both say that the eldest son who has received one-fcurth is not 
■eDtitle-l to share in the other three-fourihs on tiie mother's death. Both 
say it is the mother's duty to maintain the other children out of the 
three-fourths so long as they are under her control. Both ag/ee that 
the wiiow may sell without any necessity at all, but as to whether the 
sons and daughters, even if they did not conse it to the sale, can or 
-cannot at her death demand to re.I.eem the land or demand to purchase 
in preference to a third person, to whom the widow's vendee is about 
to sell, they differ in opinion. Moung Kyaw Doon siying that the 
children have no such powers, and Moung Shway Waing that they 
have. Moung Kyaw Doon says that at Lime of sale there is a distinc- 
tion between permanent and temporary sale ipoungthay and pour.g- 
■shin). Both state that they have very seldom known uf a widow with 
chihlren old enotigh to remonstrate selling the three-fourth share 
without necessity withrut a remonstrance being made. Both agree 
that s 68 of Sparks is all wrong and never heard of; the \ oung 
■children, they say, m-tst be cared for bv the m--ther although lit is so 
laid down in s. 2 of Let Wai Thoondara's Paka Thani). 



[Ti;anslations.] 
Manoo Wonnana Dhammatliat edited by Moung Tet Too. 

S. 9. If there be many slaves and property which should be called 
'inheritance, Ihev s! all not be divic^ed during the lifetime of the 
father an! mother, i e., two individuals. 

S. lU. There are seven ways of demanding inheritance from the 
fither and m-ther as mentioned in the beginning, nnd of these seven 
ways the following shall be considered as the rule of inheritance 
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between Lhe mother a^d sqns : Ajf.pr thp father'a death, if the bon 

"bears the father's respnnsibiUty, such eldest so;i gels the hnce used 

by the father, and also all biich articles of use, and elephant, betel- 

b' X, teapot, cups used in betel-'>oxes, sword-bearer, unibrella- 

liol ei" and other followers, bein^ ai.imate and inanimate things 

.aUv ys used (by the fadieri. He shall alsr, in the Hisl instance, get 

the liding hor^e and ass and also Iht- vegetable garden, paddy land 

ihouse, and Ian 1 separa.ely. No son shaL forcibly take the waistband, 

•earrings, hairpin, bracelets, ring, eic, palmquin, cymbals, as are 

■given to wear ind use during the lather's lifetime. Of the bullocks, 

.buffaloes: goats, pigs and pachiy land, being property, other than those 

described above, the mo her bhall get three sluirea and the son cne 

■share. B-sides these remaining inaninae propertj , viz, gold and 

:silver, shall he divided in the same manner The ion was unable to 

give any assistance at the time the property was acquired ; and the 

father did not take care of ihe property that was acquired, and for this 

reason the mother is entitled to get three shares, and if the son takes 

his father's place he gets one share. As the mother had been looking 

after and feeding them she shall get three of the male sltves and the 

son one. The mother shall get all the female slaves. Even if there 

iDe 10 sons, it shall be the same. If Ihere hi female slaves only, the 

mother shall divide them and give an appropri te number to the son. 

"This relates only to Ictthatpwa " proper. y aid slaves. If there 

be any slaves brought by the father, ihe\- shnll be divided equally with 

the mother. The division between t! e daughter and father as far as 

"it relates to slaves slnll He the same as this. 

S. 1 1 Bracelets, rings, earrings, necklaces, given to the daughter 
by her parents during the lifetime of the father shall be given to the 
daughter alone. The family of slaves, ciws, and buffaloes by pairs 
shall also be divided. Indian-corn, pe;is, and paddy shall be given 
to the ''augh;er as much is she deserves, and the balance to the 
mother. If the daughter be married and lives in a separate house, 
she alone is entitled to all things given her by her parents at the 
time of her marriage. If the daughter be one who eats and lives 
together with her parents, thoi'gh she be from a respectable family, 
the mother being with her, has the control over all the property. 
Tne mother of such daughter can make use of the property, can feed 
a second husb.md, and can make offerings, and even if the whole 
property bf crme e.xhansted she cannot be blamed. If asked why thp 
girl who is from a respectable familv should not get nny property by 
her being together with her pa' ent, the reply is that the mother has 
control over her daughter. If the molher during her lifetime makes 
use of all the property and the propertv becomes exhauited, let it be 
ISO, but if nny propertv be left, the daughter al^ne takes possession of 
the said property. Therefore she who lives with her parent has to 
remain without anything befrre. 

S. 17. The following is the way of dividing the ancestral property 
among the children born of the s-me parents, after their (mi-pa) 
parents' death : — The eldest son shall receive two shares, the elder one- 
and-a-half shares, the youngest one share. The shares of the eldest, 
-elder and voungest daughters shall be in the same proportion as 
those of the eldest, elder, and youngest son. The ek'est son and the 
eldest daughter shall receive their sh.ire of cattle in the same propor- 
•tion. This law of division applies to unmarried children. 
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Manoo Thara Shwe Myeen Dhamniathat edited by MoUng Tet Too. 

S. 12. Of these seven kinds the following is the division (of inherit- 
ancej between mother ancj son on the death of the father : If the 
son happens to bear the father's responsibility, inch son shall first get 
the hnce nsed by his fa;her and also the elephant (always used by 
his fathei), likewise horse, the slave who carries the betel-box, paddy 
land, house, and plantation, as also a putsoe and a jacket. The 
mother shall {?et three-fourths of cows, buffaloes, t^oats, Burmese goats, 
native fowls, pig-, and such like, and the son oue-fc urth. No son 
shall f rcibly .ake the waistband, earrings, bracelets, anklets, cymbals, 
palanquin, as are given to wear and used during the lifetime of the 
father. Of the gold, silver, copper, iron, paddy, Indian-corn, gram, 
cotton, and sessamnm-seeds, etc., being other than those described 
above, the mother shall get three shares and th'e sen one ihare. The 
son was not born at the time the property was. acquired, and the 
father was unable to give anj' assistance in looking after the said 
property, and therefrre "the mother is entitled to get three shares, 
and as the son takes his father's place he gets one share. As the 
mother h^d been looking after and feeding them she shall get three 
of the male slix'es, and the son one. The mother alcne is entitled 
to gel the temale slaves, and not the son. Even if there be 10 sons, 
it shall be the sime. 

S. 25. If the father and nnther are alive and not dead, the sons and 
daughters shall not enjoy the inheritance. Such sons and daughters 
shull gef and enjoy the inheritance only on the death of the father 
and mother. 
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